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U.S. Customs Service 
Treasury Decisions 


(T.D. 90-19) 


REVOCATION OF INDIVIDUAL CUSTOMS BROKER’S 
LICENSE NO. 5987 ISSUED TO ALBERT KAZANGIAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Trea- 
sury on January 4, 1990, pursuant to section 641, Tariff Act of 1930, 
as amended (19 U.S.C. 1641), and (111.74 of the Customs Regula- 
tions, as amended (19 CFR 111.74)), revoked the individual Customs 
broker’s license no. 5987 issued to Albert Kazangian. This action 
having received no appeal under 19 U.S.C. 1641(e), is effective as of 
March 5, 1990. 


Dated: March 8, 1990. 
Victor G. WEEREN, 
Director, 


Office of Trade Operations. 


[Published in the Federal Register, March 15, 1990 (55 FR 9822)} 





(T.D. 90-20) 


REVISED APPENDIX C TO PART 171 RELATING 
TO CUSTOMS BROKERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: The Tariff and Trade Act of 1984 amended the Tariff 
Act of 1930 to provide for the assessment of penalties against bro- 
kers for violations of the laws and regulations enforced by the U.S. 
Customs Service. The regulations which implemented the legisla- 
tive changes were issued in 1986, as 19 CFR 111.92. Guidelines for 
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applying the regulations were published separately as Appendix C 
to Part 171 (19 CFR 171, App. C). Those guidelines have now been 
revised, and this document substitutes the new version for the old 
one. 


EFFECTIVE DATE: March 19, 1990. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Pen- 
alties Branch, U.S. Customs Service (202) 566-8317. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Trade and Tariff Act of 1984 (Pub. L. 98-573) amended sec- 
tion 641 of the Tariff Act of 1930 (19 U.S.C. 1641) to permit the as- 
sessment of monetary penalties against brokers who violated any 
provision of that section or any other law or regulation enforced by 
Customs. Treasury Decision 86-161, published in the Federal Regis- 
ter on August 26, 1986 (51 FR 30336), amended the Customs Regu- 
lations to implement these statutory changes. A correction to T.D. 
86-161, published in the Federal Register on September 10, 1986 (51 
FR 32208), added Appendix C to Part 171. Appendix C contains the 
guidelines for penalty assessment under 19 U.S.C. 1641. These 
guidelines set forth internal procedures and considerations followed 
by Customs in implementing the law. They are published to provide 
the public a better understanding of the Customs procedures. 

A review of Customs procedures indicated that a revision of the 
guidelines was necessary to improve agency operation. That revi- 
sion has been completed and approved. The Customs Regulations 
are being amended to set forth the revised guidelines. The revised 
guidelines provide more specific examples of violative conduct and 
include mitigation guidelines to be followed in the consideration of 
petitions for relief filed by alleged violators pursuant to section 618 
of the Tariff Act of 1930 (19 U.S.C. 1618) and Part 171 of the Cus- 
toms Regulations (19 CFR Part 171) in response to penalty notices 
issued by Customs. The guidelines are also published in the Fines, 
Penalties and Forfeitures Handbook (HB 4400-01). 


EXEcuTIVE ORDER 12291 AND RecuLatory FLexipiuitry Act 


Because this document is related to internal agency management 
and interpretative rules and statements of policy, it is not subject to 
E.O. 12291. Accordingly, a regulatory impact analysis and the re- 
view prescribed by the E.O. are not required. For the same reasons, 
no notice of proposed rulemaking was required pursuant to 5 U.S.C. 
553(a)(2). 
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DELAYED EFFECTIVE DATE 


Pursuant to the Administrative Procedure Act, 5 U.S.C. 553(d) a 
delayed effective date of interpretative rules and statements is not 
required. 


DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List oF SuBJECTS IN Part 171 


Administrative Practice and Procedure, Law Enforcement, 
Penalties. 


AMENDMENT TO THE REGULATIONS 


Part 171, Customs Regulations (19 CFR 171), is amended as set 
forth below. 


PART 171—{AMENDED] 


1. The authority citation for Part 171 continues to read as follows: 
Authority: 19 U.S.C. 66, 1592, 1618, 1624. 


2. Appendix C to Part 171, Customs Regulations—Guidelines for 
the Imposition and Mitigation of Penalties for Violations of 19 
U.S.C. 1641 (19 CFR 171, App. C), is amended by deleting the ex- 
isting text in its entirety, and substituting, in its place the 
following: 


Appenpix C to Part 171, Customs ReGcuLaTions GUIDELINES FOR THE IMPOSI- 
TION AND MITIGATION OF PENALTIES FOR VIOLATIONS OF 19 U.S.C. 1641 


The Trade and Tariff Act of 1984 promulgated numerous changes 
to the current statute relating to Customs brokers. The following 
document attempts to define that conduct which is to be proscribed 
and to suggest penalty amounts to be assessed for such violations. It 
also chronicles procedures to be followed in assessment and mitiga- 
tion of penalties. 


NOTE: Assessment of a monetary penalty is an alternative sanction 
to revocation or suspension of the broker’s license or permit. 


I. Penalty Assessment Procedures—19 CFR Part 111, Subpart E. 

A. When a penalty against a broker is contemplated, the “appro- 
priate Customs officer”, (i.e., the district director) shall issue a writ- 
ten notice which advises the violator of the allegations which would 
warrant imposition of a penalty. The written notice shall be in a 
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format similar to a prepenalty notice that would be issued in con- 
templation of assessment of a penalty under section 1592 or 1584. 

B. The written notice shall inform the violator that he has 30 
days to respond as to why a penalty should not be issued. See 19 
CFR 111.92. 

C. If no response is received from the violator, or, if after receipt 
of the response, it is determined that the penalty should be issued 
as stated in the prepenalty notice, a notice of penalty CF-5955A 
shall be issued formally assessing a monetary penalty against the 
broker. 

D. The district director may reduce the amount of the contem- 
plated penalty or cancel its issuance altogether if, after review of 
the violator’s submission in response to the prepenalty notice, he is 
satisfied that the acts which are the basis for the penalty did not oc- 
cur as charged or occurred in a manner that would permit a reduc- 
tion in the contemplated penalty. NOTE: If the penalty requires ap- 
proval of the Director, Regulatory Procedures and Penalties Divi- 
sion, and the district director wishes to reduce the penalty amount, 
approval from Headquarters must be obtained. 

E. Any notice which contemplates issuance of a penalty of more 
than $10,000 must be submitted to the Broker’s Compliance 
Branch, Office of Trade Operations, for forwarding to the Director, 
Regulatory Procedures and Penalties Division, for approval prior to 
issuance. See 19 CFR 111.92. 

F. After issuance of a penalty notice, the petitioning provisions of 
Part 171 of the Customs Regulations are in effect. 

G. Notwithstanding the provisions of section 171.21 of the Regula- 
tions (19 CFR 171.21) all petitions for relief in broker penalty cases 
in which the amount assessed exceeds $10,000 shall be forwarded to 
Headquarters, Penalties Branch, for decision. For purposes of sec- 
tion 111.94 of the Regulations (19 CFR 111.94), the appropriate Cus- 
toms officer in cases of over $10,000 shall be the Director, Regulato- 
ry Procedures and Penalties Division. In cases where a penalty has 
been assessed for $10,000 or less, the appropriate Customs officer is 
the District Director. 

H. Supplemental petitions, see 19 CFR 111.95. NOTE: The decid- 
ing official may, as a matter of discretion, accept a supplemental pe- 
tition despite the final mitigation offered to a petitioner of $1,000 or 
less. 

I. If the broker does not comply with a final mitigation decision 
within 60 days, the matter shall be referred to the Department of 
Justice for commencement of judicial action. 


II. Penalty Assessment—Conducting Customs Business Without a Li- 
cense (19 U.S.C. 1641(bX6)). 
A. No person may conduct Customs business, other than solely on 
behalf of that person, without a broker’s license. 
B. Penalty amount: 
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1. The maximum penalty for any one incident of conducting 
Customs business without a license is $10,000. 

2. Total aggregate penalties for violation of this or any other 
section of the broker penalty statute is $30,000. As a general 
rule, $10,000 will be the maximum assessment for a violation 
solely involving conducting Customs business without a license, 
without regard to the frequency of violations. In particularly 
aggravated circumstances, this rule shall be suspended. 


C. Customs business includes: 


1. Classification and valuation. 

2. Payment of duties, taxes or other charges. 

3. Drawback or refund of duties. 

4. Filing of entries or other documents relating to issues cov- 
ered by 1-3. 


D. Customs business does not include: 


1. Marine transactions. 
2. In-bond movement or transportation of merchandise. 
3. Foreign Trade Zone admissions. See C.S.D. 84-23. 


E. Penalty amounts to be imposed for transacting Customs busi- 
ness without a license are as follows: 


1. No penalty action when importation is conducted on behalf 
of a family member. For purposes of this subsection, “famil 
member” is defined as a parent, child, spouse, sibling, grand- 
parent or grandchild. 

2. No penalty action against an individual who has a power 
of attorney to act as an unpaid agent on a non-commercial ship- 
ment. See 19 CFR 141.133. 

3. A $250 penalty for: 


a. First violation when transaction is non-commercial but 
is conducted on behalf of any business entity, or 

b. First violation where the importation is commercial in 
nature (i.e., imported merchandise is for resale) or where 
the violator is compensated for his action 


e.g., an importation of raw material or parts of mer- 
chandise that is to be manufactured, refined or assem- 
bled here before resale would be a commercial entry 


because the merchandise eventually would be resold, albeit 
in another form than that which it was entered 


4. A $1,000 penalty for repeat violation involving: 
a. Commercial importation 
b. Non-commercial importation made on behalf of a busi- 
ness entity 
c. Non-commercial importation for which compensation 
is received by the violator 


5. A $10,000 penalty when: 


a. Violator falsely holds himself out as being a licensed 
Customs broker 
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b. A continuing course of conduct can be shown (deter- 
mined by frequency of violations or number of entries in- 
volved) which would indicate that the violator is entering 
merchandise for others on a regular commercial basis 


e.g., if the violator has incurred numerous penalties 
under subsections (3) and (4) above, but the smaller 
penalties have had no deterrent effect, the $10,000 
penalty under this subsection should be assessed in an 
action separate from those smaller penalties. 


F. Mitigation—No mitigation will be afforded for any violation in- 
volving conducting Customs business without a license unless the 
violator can show an inability to pay such penalty. 

G. IMPORTANT: As a general rule, a separate penalty should not 
be imposed for each unlawful Customs business transaction if nu- 
merous transactions occur contemporaneously. For example: 


1. If an unlicensed individual files six commercial entries at 
one time, that should be treated as one violation. It should not 
be treated as six violations because the entries were presented 
contemporaneously. 

2. If Customs discovers that an individual has conducted Cus- 
toms business without a license on numerous occasions, but 
such individual acted without knowledge of the prohibition on 
such conduct, those numerous transactions should be treated as 
one violation for purposes of imposition of any penalty. 


H. NOTE: Conducting Customs business without a license is not 
the same violation as conducting Customs business without a per- 
mit. The latter violation is discussed later in this Appendix in the 
section involving Violation of Other Laws or Regulations Enforced 
by Customs. 

I. Intent to violate the law is not an element of this violation. Ref- 
erence to “intentionally transacts Customs business” in subsection 
1641(b\6) relates to the intentional transaction of the business it- 
self, not to any intentional attempt to violate the terms of the 
statute. 


III. Section 1641(d1XA)—Making a false or misleading statement or 
an omission as to material fact which was required to be stated 
in any application for a license or permit. 

A. If the license would not have been issued but for the false 
statement, the proper sanction would be suspension or revocation of 
the license. If the false or misleading statement would not have ab- 
solutely resulted in the denial, revocation or suspension of a license, 
then penalty sanctions are proper. 

B. Material facts include but are not limited to: 


1. Facts as to identity. 

2. Facts as to citizenship status of an individual. 

3. Facts as to moral character of an individual which relate 
to his fitness to conduct Customs business. 
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4. The organization of any corporation, association or 
partnership. 

5. The status of the license of a license holder who is a corpo- 
rate officer or partner. 


C. Penalty Amount—$5,000 for each false statement, to a maxi- 
mum of $30,000. 
D. Examples of situations where revocation of the license is 
appropriate. 
1. An applicant states that he is 21 years old (as required by 
19 CFR 111.11) and he is not. But for the false statement, the 
applicant could not meet the age requirement for a license. 
2. An applicant provides an alias in the application which is 
a material false statement as to identity. 


E. Mitigation guidelines. 
1. Violation due to clerical error (clerical error as defined by 


19 U.S.C. 1520(c\1)), mitigated without payment. 
2. Violation due to negligence. 


a. This is defined as more than clerical error, but not an 
intentional violation. Examples include: 


i. Failing to list a new corporate office because corpo- 
rate records have not been kept current. 

ii. Listing an incorrect address for a reference be- 
cause applicant has failed to update his records 


b. Mitigate to $500 for each $5,000 penalty assessed. 

c. This category excludes cases of harmless error, i.e., a 
mistake which could not possibly harm the government’s 
a Cases falling in this category should be mitigated 
in full. 


3. Intentional violations—Revocation of a license which has 
heen granted is the preferred sanction. If no license has been 
granted, no mitigation. 


IV. Section1641(d)1\B)—Broker convicted of certain felonies or mis- 
demeanors subsequent to filing license application. 

A. As a general rule, license revocation is the standard sanction 
for these violations. If the conviction occurs subsequent to the filing 
of an application, monetary penalties may be assessed according to 
the following criteria. 

B. Unlawful conduct must relate to: 


1. Importation or exportation of merchandise. 

2. Conduct of Customs business (this shall include violations 
relating to taxes and duties and documents required to be filed 
with regard to such taxes and duties). 

3. Relevant convictions would include: 


a. 18 U.S.C. 1001—making a false statement to Customs 
or any other agency with regard to any relevant 
transaction 
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b. 18 U.S.C. 545—unlawful importation of merchandise 

c. 18 U.S.C. 542—unlawful importation by means of a 
fraudulent act or omission 

d. 22 U.S.C. 2778—illegal exportation of munitions. 


C. Monetary penalties may not be imposed in connection with 
convictions relating to conduct described in _ subsection 
1641(d\1\(BXiii) including larceny, theft, robbery, extortion, coun- 
terfeiting, fraudulent concealment or conversion, embezzlement or 
misappropriation of funds. Either suspension or revocation is the 
appropriate penalty for these infractions. 

D. Penalty amounts. 


1. $15,000 for a misdemeanor conviction. 
2. $30,000 for a felony conviction. 


E. Mitigation. 


1. For a misdemeanor conviction, mitigation to a lesser 
amount is permitted if the conviction related to Customs busi- 
ness and the domestic value of the merchandise involved is less 
than $15,000. In such case, mitigation to an amount equal to 
the domestic value of the merchandise is appropriate. 

2. For other misdemeanor convictions, no relief. 

3. Felony convictions, no relief. 


V. Section 1641(d\1C)—Violation of any law enforced by the Cus- 
toms Service or the rules or regulations issued under any such 
provision. 

A. Penalties under this section may be imposed in addition to any 
penalty provided for under the law enforced by Customs. EXCEP- 
TION: Penalties imposed against a broker under 19 U.S.C. 1592 ata 
culpability level of less than fraud or under 19 U.S.C. 1595a(b) shall 
not be imposed in addition to a broker’s penalty. 

B. Additional penalties under this section shall also be imposed 
against any broker where the other statute violated only -noves 
against property, or the violator has demonstrated a continuing 
course of illegal conduct or evidence exists which indicates repeated 
violations of other statutes or regulations. 

C. Conducting Customs business without a permit penalties 
should be assessed under this section. 


1. The penalty notice should also cite 19 CFR 111.19 as the 
regulation violated. A party operating without a permit is re- 
quired to apply for one under the above-noted regulation. 

2. Assessment amount—$1,000 per transaction conducted 
without a permit. 

3. Mitigation. 


a. Negligence, mitigate to $250-$500 per transaction de- 
pending on the presence of mitigating factors (lack of 
knowledge of permit requirement) 

b. Intentional, grant no relief 
c. No mitigation if permit revoked by operation of law 
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4. Generally, a separate penalty should not be assessed for 
each non-permitted transaction if numerous transactions oc- 
curred contemporaneously. For example, if a broker files 30 en- 
tries the day after a permit expires, the 30 filings should be 
treated as one violation, not 30 separate violations. 


D. Penalties for failure to exercise due diligence in payment, re- 
fund or deposit of monies received from clients in connection with 
clients’ Customs business also should be assessed under this section. 
This includes failure to pay over to a client, or file a written state- 
ment to a client accounting for, funds received. 


1. The penalty notice should also cite 19 CFR 111.29 as the 
regulation violated. 

2. Assessment amount—an amount equal to the value of any 
monies up to a maximum of $30,000, to be deposited with Cus- 
toms or refunded or accounted for to a client. 

3. No mitigation shall be afforded until the monies are prop- 
erly _ to Customs or refunded or accounted for to the clients. 

4. If any claims for liquidated damages result against the cli- 
ent’s bond from the failure to pay monies to Customs, no miti- 
gation from the penalty shall be granted until the claim for liq- 
uidated damages is settled by the violating broker either 
through payment of the full claim or a mitigated amount. 

5. After monies are paid or accounted for and/or liquidated 
damages claims are settled as stated in 3. and 4. above, mitiga- 
tion may be afforded. If the violator is found to be negligent, 
the penalty may be mitigated to an amount between 25 and 50 
percent of the assessed amount, but no lower than $250. No 
mitigation from an intentional violation. 


E. Penalties for failure to retain powers of attorney from clients 
to act in their names. 


1. The penalty notice should also cite 19 CFR 141.46 as the 
regulation violated 

te amount—$1,000 for each power of attorney not 
on file. 

3. Mitigation—for a first offense, mitigate to an amount be- 
tween $250 and $500 unless extraordinary mitigating factors 
are present, in which case full mitigation should be afforded. 
An extraordinary mitigating factor would be a fire, theft or oth- 
er destruction of, records beyond broker control. Subsequent of- 
fenses—no mitigation unless extraordinary mitigating factors 
are present. 

4. Penalty should be mitigated in full if it can be established 
that a valid power of attorney had been issued to the broker, 
but = was misplaced or destroyed through clerical error or 
mistake. 


F. If the other statute violated moves only against property, the 
violator shall incur a monetary penalty equal to the domestic value 
of such property or $30,000, whichever is less. 
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e.g., violation of 22 U.S.C. 401 for unlawful exportation of mer- 
chandise results in seizure and forfeiture of the violative mer- 
chandise. There are no penalty provisions which Customs en- 
forces against parties responsible for the seizable offense. If bro- 
kers are recalcitrant and are constantly responsible for offenses 
which result in seizure of merchandise, a penalty equal to the 
domestic value of such merchandise (in no case to exceed 
$30,000) should be imposed. 


G. Use of a broker’s importation bond to aid an importer who has 
had his immediate delivery privileges revoked. 


1. The broker has aided his client in avoiding the immediate 
delivery sanctions. The penalty notice should cite 19 CFR 
142.25(c) as the regulation violated. Before assessment of this 
penalty, the broker should be shown to have known or been 
negligent in not knowing of the client’s sanction. 

2. A penalty equal to the value of the merchandise, not to ex- 
ceed $30,000, should be assessed. 

3. Mitigation—The penalty shall be mitigated to an amount 
between 25 and 50 percent of that assessed for a first violation 
where negligence is shown. Any knowing violation or a subse- 
quent negligent violation (not seseiesrily involving the same 
client) will result in no mitigation. 


H. If the other statute violated provides for a personal penalty, 
the violator shall incur an additional monetary penalty under this 
section equal to such personal penalty or $30,000, whichever is less. 

I. Penalties assessed under this provision are not limited to viola- 
tions just involving Customs business as defined in the statute. 

J. Mitigation guidelines. 





1. If the other law violated moves only against property, miti- 
gate the penalty using guidelines in effect for the other statute 
violated. For example, if the broker is responsible for a 401 
seizure of merchandise valued at $45,000, he incurs a penalty of 
$30,000. The guidelines for remission of the 401 forfeiture are 
applicable to m re of the broker penalty. Thus, if the for- 
feiture is remitted upon payment of 5 percent of the merchan- 
dise’s value, the penalty will be mitigated upon payment of a 
like amount. 

2. If the other law violated provides for a personal penalty, 
mitigate the broker penalty using guidelines in effect for the 
other statute violated. 


For example, a broker incurs a $40,000 penalty under 1592. 
The penalty amount represents eight times the loss of reve- 
nue ause a preliminary finding of fraud is made (See 
Section V.A. of this Appendix). A penalty of $30,000, in ad- 
dition to the $40,000 penalty issued under 1592, may be as- 
sessed. The 1592 penalty is later mitigated to $25,000, an 
amount equal to five times the loss of revenue, as the find- 
ing of fraud is upheld and it is also determined that the 
broker shared in the financial benefits of the violation. The 
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broker penalty also should be mitigated to that $25,000 fig- 
ure, for a total collection of $50,000. 


VI. Section 1641(dX1D)—Counseling, commanding, inducing, pro- 
curing or knowingly aiding and abetting violations by any oth- 
er person of any law enforced by the Customs Service. 

A. If the law violated by another moves only against property, a 
monetary penalty equal to the domestic value of such property or 
$30,000 whichever is less, may be imposed against the broker who 
counsels, commands or knowingly aids and abets such violation. 

B. If the law violated provides for only a personal penalty against 
the actual violator, a penalty may be imposed against the broker in 
an amount equal to that assessed against the violator, but in no 
case can the penalty exceed $30,000. 

C. If the broker is assessed a penalty under the statute violated 
by the other person, he may be assessed a penalty under this sec- 
tion in addition to any other penalties. 

D. Examples of violations of this subsection: 

1. A broker counsels a client that certain gemstones are abso- 
lutely free of duty and need not be declared upon entry into the 
United States. The client arrives in the United States and fails 
to declare a quantity of gemstones worth $45,000. A penalty of 
$30,000 may be imposed against the broker for such counseling. 
The client would incur a personal penalty of $45,000 under the 
provisions of title 19, United States Code, section 1497, but the 
penalty against the broker cannot exceed $30,000. 

2. A client imports $15,000 worth of merchandise by vessel. 
The merchandise is unladen at the wharf but Customs has not 
appraised or released it. Customs informs the broker that the 
shipment must be held for an intensive examination. The bro- 
ker informs the client that the merchandise can be moved and 
delivered to the consignee. The broker assures his client that he 
will handle all the necessary paperwork. The merchandise is 
moved from the wharf. The broker is subject to a $15,000 penal- 
ty for counseling and inducing his client to violate the provi- 
sions of title 19, United States Code, section 1448 and title 19, 
United States Code, section 1595a(b). 


E. Mitigation—Follow guidelines applicable to the other penalty 
or forfeiture statute involved. 


VII. Section 1641(dX1XE)—Knowingly employing or continuing to 
employ any person who has been convicted of a felony, without 
written approval of such employment from the Secretary of the 
Treasury. 

A. A broker has 30 days to seek approval of the Secretary for 
such employment. If he seeks the approval within such time, no 
penalty will be assessed. 








12 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 13, MARCH 28, 1990 


B. A $5,000 penalty for knowingly employing any convicted felon 
and failing to make application with the Secretary approving such 
employment within 30 days of the date of discovery of the felony 
conviction. 

C. A $25,000 penalty for knowingly employing any convicted 
felon without seeking approval for employment. 

D. A $30,000 penalty for knowingly employing any convicted 
felon and continuing to employ same after approval has been de- 
nied (generally revocation or suspension of the license would be ap- 
propriate under this circumstance). 

E. Example: If a broker unknowingly employs a convicted felon 
and 1 year after employment discovers the existence of such a con- 
viction, the following actions would dictate imposition of a penalty: 

1. If he seeks approval of the Secretary within 30 days after 
discovery of the existence of the conviction, no penalty will be 


2. If he seeks approval at some time after 30 days from the 
date of discovery, a $5,000 penalty would lie. 

3. If he does not seek approval until after Customs becomes 
aware of the violation, a $25,000 penalty would lie. 

4. If he seeks omer but is denied, and continues to em- 
ploy the convicted felon, a $30,000 penalty would lie. 


F. Customs discovery of a felony conviction. If Customs discovers 
the felony conviction and there is no indication that the employer is 
aware of same, Customs may inform the employer of such convic- 
tion. Discretion should be used in divulging this information. 

G. Mitigation will only be permitted from the $5,000 penalty as 
follows: 

1. If the application for approval is submitted within 60 days, 
but after 30 ae mitigate to $2,000. 

2. If there is no application beyond the 60-day period, no miti- 
—_ shall be granted. Continued employment will result in 
urther penalties as described above in sections E.3. and E.4. 


VIII. Section 1641(d\1XF)—In the course of Customs business, with 
intent to defraud, knowingly deceiving, misleading or threaten- 
ing any client or prospective client. 

A. An unsubstantiated accusation by a client is inadequate basis 
to assess any penalty under this section of law. 

B. A $30,000 penalty should be imposed for any violation of this 
section. 

C. Mitigation—Inasmuch as evidence of intent must be shown 
before a penalty can be imposed, no mitigation should be permitted 
if a violation is found to lie. A petition for mitigation could be enter- 
tained only on the issue of whether such violation did, in fact, 
occur. 
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IX. Section 1641(bX5)—The failure of a Customs broker that is li- 
censed as a corporation, association or partnership to have, for 
any continuous period of 120 days, at least one officer of the 
corporation or association or one member of the partnership 
validly licensed. 

A. IMPORTANT: Violation of this section results in the revoca- 
tion of the broker’s license by operation of law. 

B. A $10,000 penalty may be imposed pursuant to section 
1641(b)\(6) because the revocation by operation of law results in the 
broker conducting Customs business without a license. No penalty 
liability would be incurred specifically under section 1641(b\5). 

C. Mitigation—Grant no mitigation from any penalty incurred by 
a broker for conducting Customs business without a license as a re- 
sult of revocation of that license by operation of law. 


X. Section 1641(cX3)—Failure of a Customs broker granted a permit 
to conduct business in a certain district to employ, for a contin- 
uous period of 180 days, at least one individual who is licensed 
within the district or region. 

A. IMPORTANT: Violation of this section results in the revoca- 
tion of a permit by operation of law. 

B. Penalties may be imposed for violation of the provisions of 
1641(d1XC), violation of other laws enforced by Customs. Guide- 
lines for imposition of penalties for conducting Customs business 
without a permit should be followed. 

C. Mitigation—No mitigation should be permitted from any pen- 
alty imposed for failure to have a permit when the permit lapses by 
operation of law. 


XI. Section 1641(b)4)—Failure of a licensed broker to exercise re- 
sponsible supervision and control over the Customs business 
that it conducts. 


A. Standards of responsible supervision and control shall be is- 
sued by the Commissioner of Customs. Statutory authority to set 
such standards is provided by section 1641(f). NOTE: All penalties 
assessed for violation of 1641(b4) shall also cite section 
1641(d1XC) as the statue violated in all notices issued to the al- 
leged violator. 

B. The following penalty amounts shall be assessed against bro- 
kers who fail to exercise responsible supervision and control over 
business conducted at district level. 


1. A penalty of $1,000 against any broker who: 


a. Continuously makes the same errors on a particular 
type of entry 

b. Fails to properly instruct employees about Customs 
business, thereby resulting in the filing of incorrect entries 
or the mishandling of transactions relating to Customs 
business 
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c. Knowingly allows his entry bond to be used to effect 
release of merchandise in districts where he does not have 
a license or permit (this is imposed in addition to any pen- 
alty for conducting Customs business without a license) 

. Fails to comply with regulations or procedures but 
does not commit violations that would warrant any higher 
penalty amount as described below 


2. A penalty of $5,000 against any broker who, when request- 
ed, is unable to produce documents relating to specific Customs 
business which are material to that business (e.g., if the busi- 
ness regards an entry he should have the invoice, packing list, 
etc.). This requirement excludes documents not required to be 
kept by a broker. 

3. A penalty of $5,000 against any broker who is unable to 
satisfy the deciding Customs official that he has a working 
knowledge of any operation material to his ability to render 
valuable service to others in the conduct of Customs business. 

Examples include: 


a. A working knowledge of all automated systems in use 
in the district 

b. A knowledge of the cash flow procedures in each dis- 
trict of operation 

c. Retention of copies of all surety bonds in proper form 
and in sufficient dollar amount 

d. Knowledge of filing systems and document record stor- 
age in each district 

e. Continuous monitoring to ensure timely payment of all 
obligations including duties, taxes and refunds 


4. A penalty of $5,000 against any broker who fails to exer- 
cise responsible supervision and control over the Customs busi- 
ness that it conducts as defined in section XI.C. of this 
Appendix. 

5. A penalty of $10,000 against any broker who is found to 
have failed to maintain satisfactory accounting records or 
records of documents filed with Customs on any matter. 


C. The following factors shall be indicative of a lack of supervi- 
sion or lack of working knowledge of Customs procedures (the list is 
not conclusive): 


1. A high rate of entry rejections when compared with other 
brokers in the permitted district. 

2. A high rate of late filing liquidated damages cases when 
compared with other brokers in the permitted district. 

3. In the case of entry summaries filed in the broker’s name, 
a high number of missing document cases when compared with 
other brokers in the permitted district. 

4. An inordinate number of entries for which free entry is 
claimed, but no documentation supporting such claim is sub- 
mitted, resulting in liquidation of the entries as dutiable. 
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5. Inability to assist or failure to cooperate with an audit, in- 
cluding failure to provide all records and any other necessary 
information pertaining to a broker’s Customs business to assist 
auditors. 

6. Failure to settle (including petitioning) liquidated damages 
claims in a timely manner. 

7. Evidence to indicate that timely duty refunds to clients are 
not made or accounted for and adequate records of same are 
not kept (usually will result in penalty assessed in accordance 
with Section B.5. above). 

8. Employing a licensed individual for a minimal number of 
days each 120 or 180-day period (see sections 1641(b)\(5) and 
1641(cX3) so as to avoid violation of the statute. 


a. For purposes of imposition of penalties under this sub- 
section, a minimal number of days shall be 10 working 
days for each 120-day period or 15 working days for each 
180-day period 

b. It shall be presumed that temporary employment of 
such a licensed individual is undertaken solely to avoid rev- 
ocation of a license or permit. Such minimal employment 
shall be prima facie evidence of lack of supervision 


D. Mitigation. 


1. $1,000 penalties shall not be mitigated unless the broker 
can show that extraordinary mitigating factors are present. 

2. $5,000 penalties for failure to produce documents may be 
mitigated to an amount between $2,000 and $3,500 if the docu- 
ments are produced but not in a timely fashion. No mitigation 
shall be afforded if the documents are not produced, unless the 
broker can satisfactorily demonstrate that such failure to pro- 
duce was caused by circumstances beyond the control of the 
broker or his client (e.g., a rupture of relations with the party 
responsible for generating the documents). Full mitigation shall 
be afforded in the case of destruction of records by events be- 
_ a broker’s control, such as theft, flood, fire or other acts of 

3. $5,000 penalty for failure to have a working knowledge of 
any operation for which a broker is licensed to do business may 
be mitigated to a lesser amount upon a showing by the broker 
that steps have been taken to improve instruction and supervi- 
sion of employees and an improvement in the knowledge of his 
operation occurs. 

4. $5,000 penalty for failure to exercise responsible supervi- 
sion and control may be mitigated to a lesser amount if the bro- 
ker immediately corrects the problem which was the basis for 
the assessment and sufficiently monitors the situation to avoid 
recurrence. 

5. $10,000 penalty for failure to maintain satisfactory ac- 
counting records will only be subject to mitigation in full if the 
broker can prove that satisfactory accounting records and docu- 
ments records are being kept. Mitigation in a lesser degree may 
be afforded upon a showing by the broker that a bona fide at- 
tempt was made to establish a satisfactory accounting and/or 
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recordkeeping system, or upgrade a deficient system, but such 
efforts proved unsuccessful or only partially effective. 

6. Penalty equal to the value of monies not properly paid or 
accounted for. 

a. If the broker shows that the monies were paid or ac- 
counted for and requisite notifications were made, albeit in 
an untimely fashion not to exceed 30 days after any due 
date, the penalty may be mitigated upon payment of 25 
percent of the assessed amount, but no less than $250. 

b. If the monies were paid and notifications made more 
than 30 days after any due date, the penalty may be miti- 
gated upon payment of 50 percent of the assessed amount, 
but not less than $1,000. 

c. If there is no proof of proper payment of duties, re- 
funds, etc., no mitigation shall be granted 


XII. Limits of penalty assessments. 

A. A broker shall be penalized a maximum of $30,000 for any vio- 
lation or violations of the statute in any one penalty notice. 

B. If a broker is penalized to the maximum the statute will allow 
and continues to commit the same violation or violations, revoca- 
tion or suspension of his license would be the appropriate sanction. 
Barring such revocation or suspension action, he may again be pe- 
nalized to the maximum the statute will allow. 

C. From any one audit, the maximum aggregate penalty for all vi- 
olations discovered is $30,000. 


XIII. Consolidation of cases. 

Whenever multiple penalties arising from a particular fact situa- 
tion or pattern are contemplated against brokers or individuals op- 
erating in different districts, the cases may be consolidated in one 
district. Approval for consolidation must be sought from the Bro- 
kers Compliance Branch, Field Operations Division, Office of Trade 
Operations. 

Caro. B. HaALLertt, 
Commissioner of Customs. 
Approved: March 14, 1990. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 19, 1990 (55 FR 10055)] 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 9, 1990. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-32) 
Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 90-32(1)—Commodity: Automobile condensers. The condens- 
ers are assembled in Mexico from components of U.S. and Mexi- 
can origin. Classification: The imported condensers may be en- 
tered under subheading 9802.00.80, HTSUSA. Document: HQ 
555505, dated December 28, 1989. 


C.S.D. 90-32(2)—Commodity: Bowling shoes. The shoes are made in 
styles for men and women. They have leather soles, rubber heels, 
uppers of vinyl as well as other distinguishing features. Classi/i- 
cation: The bowling shoes are classifiable under subheading 
6405.90.90, HTSUSA, which provides for other footwear: other: 
other, whose uppers are of rubber or plastics and whose outer 
soles are leather. Document: HQ 085626, dated December 21, 
1989. 


C.S.D. 90-32(3)}—Commodity: Chinaware. The China tableware is 
produced in the U.S. and exported to Canada where a decal and 
glaze are applied. Classification: Glazing and firing U.S.-produced 
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chinaware after application of a decal abroad, are not operations 
incidental to assembly for purposes of subheading 9802.00.80, 
HTSUSA. The chinaware will not be eligible for reduced duty 
treatment under that subheading when returned to the U.S. Doc- 
ument: HQ 555506, dated January 16, 1990. 


C.S.D. 90-32(4)—Commodity: Jacket. The article is a man’s double 


breasted woven cardigan jacket of 65 percent polyester and 35 
percent rayon, with overly long sleeves, satin trim waist level 
patch pockets, and two front and two rear panels sewn together 
lengthwise. The garment is loosely tailored, and has a placketed 
full front opening, shoulder pads, a one button closure, an inter- 
nal breast patch pocket, and a full lining. The garment lacks a 
collar and lapels, and extends to the upper thigh area. Classifica- 
tion: The jacket is classified under subheading 6203.33.2010, 
HTSUSA, as men’s or boys’ suits, ensembles, suit-type jackets, 
blazers, trousers, bib and brace overalls, breeches and shorts (oth- 
er than swimwear), suit-type jackets and blazers, of synthetic fi- 
bers, other, men’s. Document: HQ 086245, dated January 16, 
1990. 


C.S.D. 90-32(5)—Commodity: Pantyhose. U.S.-manufactured pan- 


tyhose components are exported to Mexico for assembly into com- 
pleted pantyhose and then imported into the U.S. Classification: 
On the basis of the foreign operation and examination of the 
sample, the pantyhose will be eligible for the partial duty exemp- 
tion available under subheading 9802.00.80, HTSUSA, when im- 
ported into the U.S. upon compliance with the documentary re- 
quirements of 19 CFR 10.24. Document: HQ 555446, dated Nov- 
ember 6, 1989. 


C.S.D. 90-32(6)—Commodity: Printing press plates. U.S.-manufac- 


tured aluminum ingots will be exported to Japan for processing 
into pre-sensitized aluminum sheet for use as off-set printing 
press plates. In Japan, the processing involves melting; scalping, 
scalping to remove impurities; heat treating and hot-and-cold- 
rolling into aluminum sheet in coil; converted into pre-sensitized 
sheet by subjecting them to a multi-grain surface treatment and 
a chemical coating process; and slitting to width and shearing to 
length. On return to the U.S., the pre-sensitized sheet will be cut 
into specific offset printing press plates. Classification: The print- 
ing press plates are subjected to sufficient further processing op- 
erations both abroad and on return to the U'S. to be eligible for 
the partial duty exemption available under subheading 
9802.00.60, HTSUSA, upon compliance with the documentary re- 
quirements of 19 CFR 10.9. Document: HQ 555356, dated Decem- 
ber 26, 1989. 
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C.S.D. 90-32(7)—Commodity: Reinforcement bar mats. U.S. concrete 
reinforcement bars (rebars) in 40 foot lengths are exported to 
Mexico where they are cut into smaller pieces and tied into rebar 
mats with bailing wire. Classification: Tying the cut rebar 
lengths into rebar mats with bailing wire exceeds an “altera- 
tion,” within the meaning of subheading 9802.00.50, HTSUSA, as 
the imported product will be a new or different article from that 
which was exported. Allowances in duty may be made under sub- 
heading 9802.00.80, HTSUSA, for the cost or value of the U.S. 
components comprising the tied rebar mats to be imported from 
Mexico, upon compliance with the documentary requirements of 
19 CFR 10.24. Document: HQ 555321, dated January 16, 1990. 


C.S.D. 90-32(8)—Commodity: Snowboard skis. The skis are shorter 
and wider than alpine skis and are sold and used singly rather 
than in pairs. Bindings are imported separately. Classification: 
Snowboard skis, without bindings, are classified in subheading 
9506.11.4000, HTSUSA, as other skis. Document: HQ 085523, dat- 
ed December 28, 1989. 


C.S.D. 90-32(9)—Commodity: Sweaters. Women’s sweaters consist- 
ing of 55 percent ramie and 45 percent cotton. The yarn used in 
the sweaters will be imported into the Dominican Republic from 
Hong Kong or Taiwan. In the Dominican Republic, the yarn will 
be knitted into sweater panels. The panels are then linked, fin- 
ished, washed and pressed. Classification: The cost or value of 
the yarn to be imported into the Dominican Republic and used in 
the production of sweaters may be included in the Caribbean Ba- 
sin Economic Recovery Act (CBERA) 35 percent value-content 
computation. Document: HQ 555488, dated November 6, 1989. 


C.S.D. 90-32(10)—Commodity: Yarn. A multiple yarn containing 85 
percent or more by weight of acrylic or modacrylic staple fibers. 
The raw material is imported from Germany into Canada where 
it is spun into two-ply yarn and exported to the U.S. Classifica- 
tion: The yarn, classified under subheading 5509.32.0000, 
HTSUSA, is subject to the 1989 special “CA” rate of duty. Docu- 

ment: HQ 083697, dated April 11, 1989. 














U.S. Customs Service 
General Notice 


19 CFR Part 113 
REFUSAL TO ACCEPT NEW BONDS UNDER 19 CFR 113.38 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice informs the public that no new bonds un- 
derwritten by Federal Insurance Company will be accepted in the 
North Central Region by virtue of 19 CFR 113.38. 


FOR FURTHER INFORMATION CONTACT: 


Judy Flood 

U.S. Customs Service 

55 E. Monroe Street, Suite 1501 
Chicago, Illinois 60603-5790 
(312-353-4754) 


SUPPLEMENTARY INFORMATION: Under 19 CFR 113.38(cX(2), a 
Regional Commissioner of Customs may refuse to accept for filing 
any new bond underwritten by a surety that the Regional Commis- 
sioner finds to be significantly delinquent in more than one district 
within the Region. The Regional Commissioner of Customs, North 
Central Region, found Federal Insurance Company to be delinquent 
under that regulatory provision. The Regional Commissioner noti- 
fied the surety of the intended action by letter dated February 27, 
1990. 
The text of the letter is as follows: 


Date: February 27, 1990 

File: ENF-4-0:CO:OS JF 

FICSANC/FPF 

Certified Mail—Return Receipt Requested 


FEDERAL INSURANCE COMPANY 
c/o C.A. SHea & Company, INc. 
One World Trade Center 
Suite 1525 

New York, New York 10048 


Dear Sir: 
By letter dated January 19, 1990, you were afforded an opportunity to provide jus- 
tification why sanctions should not be imposed. 
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Since neither payment nor sufficient justification has been received by February 
16, 1990, the North Central Region will instruct the District Directors, North Cen- 
tral Region, not to accept any new Federal Insurance Company bonds for a period of 
five days commencing 12:01 A.M. CST Monday, 19, 1990, and ending at 11:59 P.M. 
Friday, March 23, 1990, or until Federal Insurance Company has tendered payment 
of its obligations to U.S. Customs, whichever is later. 

A copy of this notice is being sent to the Director, Commercial Rulings Division, 
Customs Headquarters, Washington, D.C., for publication in the Customs Bulletin. 
Notice will also be given to the importing public by posting a copy of this decision in 
the North Central Region Customhouses. 

If you have any questions, you may contact Judy Flood at (312) 353-4754. 


Sincerely, 
RicHarp G. McMUuLLEN, 
Regional Commissioner. 


As required by 19 CFR 113.38, the Regional Commissioner of Cus- 
toms has notified this Headquarters. 
This Notice notifies the public of the Customs action. 


(BON-1-02) 
Dated: March 6, 1990. 
File: 222175 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-18) 


FORMER EMPLOYEES OF PARALLEL PETROLEUM CorP., PLAINTIFFS v. U.S. 
SECRETARY OF LABOR, DEFENDANT 


Court No. 88-05-00383 


MEMORANDUM OPINION AND ORDER 


Plaintiff oil and gas workers appeal the decision of the Secretary of Labor, deny- 
ing them trade adjustment assistance benefits under 19 U.S.C. § 2273. The govern- 
ment opposes the motion for judgment on the agency record, claiming plaintiffs are 
ineligible for benefits under the amendment to 19 U.S.C. § 2272. 

Held: The Secretary’s decision was not in accordance with the law; remanded. 


(Dated February 27, 1990) 


Givens and Kelly (Robert T. Givens and Rayburn Berry) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis), for defendant. 


MuscravE, Judge: Parallel Petroleum Corporation (“Parallel”) is 
an oil and natural gas-producing firm located in Midland, Texas. 
This case concerns Parallel’s termination from employment of Gary 
Elander, Rex Paschell and Judy Wilson, who worked as an “inte- 
grated exploration team” for the company. These plaintiffs conduct- 
ed oil and gas exploration activities, and all three were discharged 
from Parallel’s empioy between November, 1987 and January, 1988. 

Plaintiffs filed a Petition for Trade Adjustment Assistance with 
the U.S. Department of Labor (“Labor”) on February 18, 1988, in re- 
sponse to which Labor initiated an investigation on March 7, 1988 
to determine whether the separated workers were eligible to apply 
for adjustment assistance because of increased imports. On April 
20, 1988, Labor decided that increased imports did not contribute 
importantly to declines at the subject firm, and thus denied plain- 
tiffs’ request for benefits. 

Plaintiffs then initiated this action pursuant to 19 U.S.C. § 2395, 
seeking a remand to the U.S. Secretary of Labor (“the Secretary”) 
for further consideration of the denial of trade adjustment assis- 
tance benefits under 19 U.S.C. § 2273. Their principal argument 
centers on the Secretary’s failure to consider the impact of in- 
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creased oil and natural gas imports on exploration activities of the 
subject firm, which, plaintiff claims, is required under the 1988 
amendment to 19 U.S.C. § 2272.! 

The government, in opposition, claims that the amendment has 
no retroactive application to plaintiffs because it was not intended 
to apply to employees of firms that engaged in exploration or drill- 
ing as well as production of crude oil or natural gas. Because em- 
ployees of such companies were eligible under the old law to apply 
for benefits, they are foreclosed from invoking the retroactive provi- 
sions of the amendment, argues the government. 

Thus, before examining the alleged failure of the Secretary to 
consider the impact of imports on exploration activities of Parallel, 
the Court must ascertain whether the 1988 amendment to 19 U.S.C. 
§ 2272 has any application under the present circumstances. That 
amendment has been codified as 19 U.S.C. § 2272(b), and now reads 
(together with subsection(a)): 


§ 2272 Group eligibility requirements; agricultural work- 
ers; oil and natural gas industry. 


(a) The Secretary shall certify a group of workers (including 
workers in any agricultural firm) as eligible to apply for adjust- 
ment assistance under this part if he determines— 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or sachets separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 

(b) For purposes of subsection (a)(3) of this section— 

(1) The term “contributed importantly’ means a cause which 
is important but not necessarily more important than any oth- 
er cause. 

(2(A) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil and natural gas shall be 
considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil and natural gas, shall be 
considered to be producing articles directly competitive with im- 
ports of oil and with imports of natural gas. 


19 U.S.C. § 2272 (1988) (emphasis supplied). 


1In 1988, Congress enacted Public Law 100-418, which amended certain parts of the trade adjustment assis- 
tance legislation. That amendment brought oil and gas workers within the scope of the program’s coverage; pre- 
viously, such workers had not been considered as “producing” an article within the meaning of 19 U.S.C. § 2272, 
and thus were exempted from trade adjustment assistance benefits. See Former Employees of Zapata Offshore Co., 
Inc. v. United States, 11 CIT 841 (1987). 
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The government’s argument, in essence, relies entirely on a some- 
what garbled section of the amendment to § 2272, and the amend- 
ment’s legislative history. Section 1421(aX1\B) of Pub. L. No. 
100-418 provides: 


Notwithstanding section 223(b) of the Trade Act of 1974 [19 
U.S.C. 2273(b)], or any other provision of law, any certification 
made under subchapter A of chapter 2 of title II of such Act 
[this subpart] which— 

(i) is made with respect to a petition filed before the date that 
is 90 days after the date of enactment of this Act [Aug. 23, 
1988], and 

(ii) would not have been made if the amendments made by 
subparagraph (A) [amending this section] had not been enacted 
into law, shall apply to any worker whose most recent total or 
partial separation from the firm, or appropriate subdivision of 
the firm, described in section 222(a) of such Act [19 U.S.C. 
2272(a)] occurs after September 30, 1985. 


In other words, oil and gas workers separated after September 30, 
1985 are eligible to apply for benefits under the new amendment as 
long as their petitions are filed within one year of the date of their 
separation from employment, and are filed no later than November 
18, 1988 (the last business day before the statutory ninety-day peri- 
od expired on November 21, 1988).2 Workers may not apply if they 
would have qualified for benefits under the old law. 

The government then relies on the legislative history of the Om- 
nibus Trade and Competitiveness Act of 1988 to support their theo- 
ry that because Parallel produced oil, as well as explored and 
drilled for oil, their employees could have qualified for benefits 
under the old § 2272. Since the amendment was intended to limit 
benefits only to independent firms engaged in drilling or exploring, 
plaintiff has no recourse to the retroactive provisions of the 1988 
amendment; thus, argues defendant, the Secretary’s decision in this 
case was supported by substantial evidence in the record and was 
otherwise in accordance with the law. 

H.R. Rep. 576, 100th Cong., 2d Sess. 694 (April 20, 1988) (empha- 
sis added) provides in pertinent part: 


The purpose of this amendment is to facilitate the availabili- 
ty of benefits under the trade adjustment assistance program 
for workers engeget in exploration or drilling for crude oil or 
natural gas. Under present law, workers employed by such 
firms have been denied program benefits because they are not 
considered to be employed by firms that produce articles that 
are like or directly competitive with increased imports. Howev- 
er, under present law, workers engaged in exploration or drilli 
for firms that also produce crude oil or natural gas are consid- 
ered as eligible for such benefits. 


2The government does not dispute that these filing deadlines have been complied with in this case. 
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The conferees intend that workers employed by independent 
firms engaged in exploration or drilling be eligible to apply for 
program benefits on the same basis as workers employed by 
firms that are engaged in the production of crude oil or natural 
gas as well as exploration or drilling * * * 


With this legislative history in mind, the government claims the 
administrative record amply demonstrates that Parallel was en- 
gaged in exploration and production of crude oil and natural gas 
during the time period in question. Therefore, the amendment has 
no application in this situation, and the Secretary’s denial of certifi- 
cation was reasonable. 

In their reply to the government’s opposition to their motion for 
judgment on the agency record, plaintiff contends that Parallel was 
not actually involved in the production of oil and gas during the ap- 
plicable period prior to their termination. Even if the company did 
“produce” oil or gas, plaintiff maintains that the amendment ap- 
plies to firms engaged in exploration or drilling or production of 
natural gas. 

Plaintiff asserts that the government’s approach was expressly 
rejected by this Court in Former Employees of Bass Enterprises 
Prod. Co. v. United States, 13 CIT ——, 706 F. Supp. 897 (1989). 
There, Judge DiCarlo ruled that Labor failed to adhere to the statu- 
tory requirements of 19 U.S.C. § 2272 in denying trade adjustment 
assistance benefits, and the case was remanded. Jd. at 903. In par- 
ticular, Labor failed to consider the effect of the 1988 amendment 
on § 2272(aX3), requiring that any firm that produced oil or naturai 
gas to be producing articles directly competitive with imports of 
both oil and natural gas. Jd. The Court reached this conclusion de- 
spite the government’s assertion that the 1988 amendment did not 
apply, since the subject company both explored for and produced 
the articles under investigation. Jd. Judge DiCarlo, without refer- 
ence to the legislative history, cited the plain language of § 2272 in 
holding that the amended statute applies to “[a]ny firm, or appro- 
priate subdivision of a firm, that engages in exploration or drilling 
for oil or natural gas, or otherwise produces oil or natural gas,” id., 
quoting Omnibus Trade and Competitiveness Act of 1988, Pub. L. 
No. 100-418, § 1421(aX(1(A), 102 Stat. 1107, 1243 (1988) (emphasis 
added). 

It appears, then, that reliance upon the legislative history of the 
amendment is misplaced, as the cited language fails to comport 
with either the plain language of the statute or case law interpret- 
ing the statute. Both § 2272(b\2\A) and (B) refer to the “produc- 
tion” of oil and gas as a function that qualifies a firm as “producing 
an article” within the meaning of § 2272(a\(3). This being so, Con- 
gress could hardly have intended to limit the availability of benefits 
under the amendment to firms engaged only in exploration or drill- 
ing, when the statute expressly references “production” as a defin- 
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ing term for invoking the benefits of the trade adjustment 
legislation. 

Moreover, in the legislative history (as even the government 
notes), the distinction between “exploration,” “drilling” and “pro- 
duction” is a fine one: 


Because exploration, drilling, and production activities in the 
crude oil and natural gas industries are inextricably linked, the 
amendment provides that workers engaged in exploration, 
drilling, or production of either crude or natural gas shall be 
considered as producing either product. 


H.R. Rep. 576 at 694 (emphases added). 

If workers engaged in exploration, drilling, or production of crude 
oil or natural gas are considered to “produce” either product within 
the meaning of the amendment, Congress cannot have intended to 
exclude workers from firms engaged in the exploration, drilling and 
“production” of crude oil or natural gas from invoking the amend- 
ment to secure benefits. Limiting benefits to a narrow class of work- 
ers engaged only in drilling and exploration would contravene the 
express language of the statute, especially given the murky distinc- 
tion between the three activities noted in the legislative history. * 

The Court also considers the purposes behind the trade adjust- 
ment assistance program to be instructive. These benefits are in- 
tended to offer unemployment compensation, training, job search 
and relocation allowances, and other employment services to work- 
ers who lose their jobs because of import competition. Former Em- 
ployees of Linden Apparel v. United States, 13 CIT ——, Slip Op. 
89-79 at 2 (June 6, 1989). Without these benefits, workers in many 
cases would not possess the financial resources nor even the most 
basic skills necessary to seek employment in new industries. Con- 
gress did not propose to subject these workers to endless arguments 
about legislative intent and definitions of terms in the United 
States Code, thereby delaying indefinitely the award of any compen- 
sation that might eventually be forthcoming. Such delays defeat the 
remedial purposes of the statute. 

In addition, when the trade adjustment assistance program was 
created under the Trade Act of 1974, Congress intended to liberalize 
the availability of adjustment assistance for displaced workers. For- 
mer Employees of Rocky Mountain Region Office of Terra Resources, 
Inc. v. United States, 13 CIT ——, 713 F. Supp. 1433, 1435 (1989). 
Given the legislative intent to broaden the availability of benefits, 
and the remedial purposes of 19 U.S.C. § 2272, this Court rejects the 
restrictive and unreasonable treatment of the amendment urged by 
the government. Such treatment, while arguably supported by the 
legislative history of the 1988 amendment, conflicts with the plain 
meaning of the statute and its past judicial interpretations. The 
1988 amendment applies to workers who were engaged in explora- 


3Surely, Congress could have anticipated this problem and included more precise definitions of “exploration,” 
“drilling,” and “production” within § 2272’s implementing regulations, see 29 C.F.R. Subtitle A, § 90.2 (1989). 
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tion, drilling and production of crude oil or natural gas, even if 
those workers could have qualified for benefits under the old law.‘ 

The question remains whether the Secretary’s determintion was 
supported by substantial evidence in the record and was otherwise 
in accordance with the law. Plaintiffs’ position is that Labor failed 
to consider the impact of imported oil and natural gas on Parallel’s 
exploration activities. This oversight violated the mandate of 19 
U.S.C. § 2272(aX3), since “production” encompasses “exploration,” 
and the Secretary must evaluate both sales and production under 
the amended statute. The denial of benefits, therefore, was not in 
accordance with the law, and the case should be remanded for con- 
sideration of such impact, argues plaintiff. 

The criteria which the Secretary must consider in determining 
whether plaintiffs qualify for assistance are found in 19 U.S.C. 
§ 2272(aX(1)3) (the language of which is set forth earlier). In partic- 
ular, § 2272(aX3) requires that the Secretary certify workers if im- 
ports like or directly competitive with articles produced by the 
workers’ firm contributed importantly, or threatened to contribute 
importantly, to the decline in sales or production of the subject firm. 

The 1988 amendment, see § 2272(b\(2)\(B), specified that any firm 
engaging in the exploration or drilling, or otherwise producing oil 
or natural gas, would be considered a firm “producing” articles di- 
rectly competitive with imports of oil and natural gas. Thus, claims 
plaintiff, Labor is required to consider the impact of imported oil 
and natural gas on the firm’s exploration activities when applying 
§ 2272(aX3), since exploration and drilling fall within the parame- 
ters of “production.” 

Support for this position comes from Former Employees of Permi- 
an Corp., 13 CIT ——, 718 F. Supp. 1549 (1989), maintains plaintiff. 
Permian examined the effect of the 1988 amendment upon the eligi- 
bility requirements for invoking § 2272. Because plaintiffs failed to 
meet the one year filing deadline under the prior law, they could 
qualify for benefits only if they met the eligibility requirements 
under the amendment. Since their employing firm was engaged in 
the business of transporting and selling domestic crude oil, the 
workers were held ineligible for benefits. Jd. at 1551. They did not 
fall within the specific category of workers contemplated by the 
amendment, and thus were not covered by the retroactive provision 
allowing an exception to the one year filing deadline. Id. 

Contrary to plaintiff's view, however, Permian merely reinforced 
the limitation of that group of workers eligible for benefits to those 
engaged in exploration and drilling for oil, and not more generally 
to any workers in related industries who may be adversely affected 
in some way by oil imports. Jd. This case does not mandate an ex- 
amination by the Secretary into whether increased imports contrib- 


‘This holding, then, obviates the need to consider whether Parallel was indeed engaged in “production” of oil 
or gas prior to the amendment’s effective date. 
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uted importantly to a relevant decline in either sales or exploration 
under § 2272(aX3). 

However, Permian referred to the legislative history of the 1988 
amendment, cited earlier (noting the inextricable linkage of explo- 
ration, drilling and production activities). Jd. at 1550. If the three 
activities are so intertwined, it seems logical for the Secretary to 
consider all three when making a determination of the impact of 
imported oil and natural gas on production under the third statuto- 
ry criterion. 

In any event, even if “exploration” is included within the mean- 
ing of “production” in § 2272(aX3), the government contends it has 
discretion to consider either sales or production.’ Moreover, defen- 
dant claims that courts give substantial deference to the method 
which Labor employs to fulfill its statutory responsibilities. Donna 
Kelley, et al. v. Secretary, U.S. Dep’t of Labor, 812 F.2d 1378, 1380 
(Fed. Cir. 1987). 

The government does not cite a statutory provision nor a case to 
directly support their assertion that “[t]he statute clearly gives dis- 
cretion to Labor to consider either sales or production.” Defendant’s 
Memo at 15. Presumably, as plaintiff points out, the government re- 
lies on the language of § 2272(aX2), which allows the Secretary to 
certify a group of workers if sales or production, or both, of the sub- 
ject firm have decreased absolutely. 

Such an approach, however, would allow Labor virtual unbridled 
discretion in assessing trade adjustment assistance claims. If the re- 
cord indicates that sales have decreased absolutely, but not produc- 
tion, the Secretary can simply disregard the sales side of the equa- 
tion and deny certification because production remained constant, 
or increased. Conversely, Labor can disregard production and deny 
certification because sales did not decrease (as occurred here). This 
interpretation of Labor’s discretion would “plainly subject the stat- 
utory rights of severed workers to facile manipulation and ‘quick 
shuffles’ by Labor and thereby lead to the de facto denial of those 
rights.” Plaintiff's Reply at 9. 

In addition, plaintiff asserts that Labor errs when it fails to delin- 
eate separate findings® as to both sales and production. See Former 
Employees of Bass Enterprises Prod. Co. v. United States, 12 CIT 
——, 688 F. Supp. 625 (1988). “Labor did not distinguish between 
sales and production of oil and natural gas, nor did it offer any ex- 
planation for not even addressing the decline in sales and produc- 
tion of natural gas.” Jd. at 631 (emphasis supplied)..Such neglect, 
among other things, resulted in the vacating of Labor’s determina- 


5The government also claims that “production” does net include “exploration” because the 1988 amendment is 
inapplicable. Defendant’s Memo at 15-16. Since the amendment does apply, then, under the government's line of 
reasoning, “production” would include “exploration” and the Secretary would be required to consider the impact 
of imported oil and natural gas on Parallel’s exploration activities. 

®These findings cannot be “arbitrary or capricious, and for this purpose the law requires a showing of reasoned 
analysis.” Former Employees of Bass Enterprises Prod. Co v. United States, 12 CIT ——, 688 F. Supp. 625, 627 
(1988). 
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tion denying adjustment assistance; the case was remanded for a 
new investigation. Jd. at 632. 

Here, it appears that Labor made separate findings as to oil and 
natural gas. Notwithstanding this division, Labor nonetheless failed 
to address the production of both oil and natural gas by Parallel. 
Since Bass requires a separate finding for oil and natural gas as 
well an application of those separate findings to both sales and pro- 
duction, Labor’s determination in this case was not in accordance 
with the law. 

Thus, because Labor has failed to consider the impact of oil and 
natural gas imports on the production (and thus, exploration, as re- 
quired by the amendment) activities of Parallel, the Court finds 
that Labor’s denial of certification was not supported by substantial 
evidence in the administrative record and was otherwise not in ac- 
cordance with the law. Therefore, the Secretary’s determination is 
vacated and this action is remanded, with instructions for the Sec- 
retary of Labor to consider whether, under 19 U.S.C. § 2272(a\3), in- 
creases of imported oil and natural gas contributed importantly, or 
threatened to contribute importantly, to the decline in sales and 
production (including exploration) of oil and natural gas of Parallel 
Petroleum Corporation. 

The Secretary is directed to prepare and issue a final determina- 
tion consistent with this opinion within thirty days of the date of 
this opinion and, through counsel, to provide the Court with a copy 
of the revised determination within five days of its issuance. 


(Slip Op. 90-19) 
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U.S. COURT OF INTERNATIONAL TRADE 
MEMORANDUM AND ORDER 


Restani, Judge: Plaintiffs, representing workers at Union Switch 
& Signal division of American Standard, Inc., challenge the final 
partially negative determination of the Secretary of Labor regard- 
ing their petition for certification for Trade Readjustment Assis- 
tance. This matter is before the court for the third time.! 

In this case, the union representing workers at a Swissvale, Penn- 
sylvania plant of Union Switch & Signal Division of American Stan- 
dard, Inc. (Company) petitioned the Department of Labor (Labor) on 
January 17, 1986 for trade adjustment allowance certification 
under 19 U.S.C. § 2271 (1988). Employment at the plant, which pro- 
duced railway control systems, had been in decline from 1983 until 
the plant shut down in 1987. Petitioners appealed Labor’s initial 
negative determination to this court during which time Labor be- 
came aware that it had not properly investigated allegations by pe- 
titioners that the Company had been substituting foreign imports 
for some products produced at Swissvale. Labor asked this court to 
remand the case for further investigation. 

Following the first remand, the case was again remanded to La- 
bor with directions that plaintiffs be afforded access to the confiden- 
tial information which Labor had elicited from the Company. Plain- 
tiffs were allowed the opportunity to submit a brief commenting on 
the confidential information, along with any other responsive 
materials which they deemed necessary. United Elec., Radio & Ma- 
chine Workers of America v. United States, 11 CIT 590, 597, 669 F. 
Supp. 467, 472 (1987). 

After receiving the confidential information, plaintiffs submitted 
affidavits and documentary evidence rebutting the Company’s as- 
sertion that it was not substituting imports for items normally pro- 
duced at its plant in Swissvale. Labor next provided this evidence to 
the Company for comment. Labor provided the Company’s re- 
sponses to plaintiffs, who then submitted additional material and 
argued that the Company was not providing complete and reliable 
information. The Company received plaintiffs’ new information and 
provided a set of final responses. Plaintiffs then submitted a final 
memorandum. Plaintiffs’ Brief (P. Brief) at 4. 

On July 14, 1988, Labor issued a revised determination. It ap- 
pears that while Labor acknowledged that other sections of the 
Swissvale plant were affected by imports, it was not convinced to re- 
vise its 1987 decision to certify only three sections of the plant (60 
out of approximately 500 workers). Labor, however, has now asked 
for a partial remand to review the effect of imported Canadian of- 
fice control panels on employment at the plant. 


1For a detailed history of this case prior to August 13, 1987, along with a summary of the applicable statutes, 
see United Elec., Radio & Mach. Workers of Am. v. United States, 11 CIT 590, 591-94, 669 F. Supp. 467, 467-69 
(1987). 
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DISCUSSION 


Plaintiffs present this court with two major issues. First, was La- 
bor’s decision to certify only three sections of the Swissvale plant 
based on substantial evidence? Second, did defendants deny plain- 
tiffs’ statutory and/or Constitutional rights of due process by not 
holding a full adjudicatory hearing on the record with rights of 
cross-examination as provided by the Administrative Procedures 
Act (APA), 5 U.S.C. §§ 554, 556, 557 (1988)? 


I. Substantial Evidence for Denial of Certification. 

This court must uphold the finding of the Secretary if supported 
by substantial evidence. 19 U.S.C. § 2395(b) (1988). As this court has 
noted, “[s]ubstantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Am. Spring Wire Corp. v. United 
States, 8 CIT 20, 21, 590 F. Supp. 1273, 1276 (1984) (quoting Univer- 
sal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (other citations 
omitted)). While the reviewing “ ‘court may not substitute its judg- 
ment for that of the [agency] when the choice is “between two fairly 
conflicting views, even though the court would justifiably have 
made a different choice had the matter been before it de novo,”’” 8 
CIT at 22, 590 F. Supp. at 1276 (citation omitted), it must “tak[e] in- 
to account’ ” whatever in the record fairly detract[s] from the [agen- 
cy’s] fact finding as well as evidence that supports it” ’.” (citations 
omitted) Jd. 

In order to certify a group of workers as eligible for adjustment 
assistance, the Secretary of Labor (Secretary) must determine that 
the three criteria in Section 222 of the 1974 Trade Act are met. 
They are: 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
has become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


19 U.S.C. §§ 2272(a) (1988).? 

There is'Ho dispute that plaintiffs have satisfied the first two con- 
ditions for certification. Defendant’s Brief (D. Brief) at 5. The funda- 
mental issue before the Secretary was whether importation of prod- 
ucts which directly competed with those produced and tested at the 
Swissvale plant contributed importantly to worker separations. La- 

2For the purposes of part (3) of this statute both at the time the petition was brought on January 17, 1986, and 


presently as amended, “ ‘contributed importantly’ means a cause which is important but not necessarily more im- 
portant than any other cause.” 19 U.S.C. 2272(b\1) (1988). 
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bor found that this third factor was met with regard to only sec- 
tions 110, 222, and 390 of the Swissvale plant. 

The three major items involved in this litigation are office control 
panels imported from Canada, train stop kits imported from Italy, 
and relay frames imported from Korea. The court will look at each 
item in turn. 


A. CANADIAN OFFICE CONTROL PANELS 


Plaintiffs allege that the Company imported large office control 
panels from Canada which contributed importantly to worker sepa- 
ration in nearly every section of the plant. P. Brief at 10-11, Plain- 
tiffs’ Appendix at 5-9. Plaintiffs requested that Labor obtain the 
“travelers” of a display panel for its investigation. According to 
Labor, 


[t]he “travelers” were documents that followed a specific job 
through the several plant departments but company officials 
stated that these records were not retained once a job was com- 
pleted. However, process sheets—which contain the informa- 
tion on the “traveler” plus additional information on costs were 
available and were obtained for typical panel production opera- 
tions. In addition a complete cost sheet for the production of an 
average panel was obtained plus detailed employee lists by 
Department. 


A-54.° This information, which included the man-hours used up in 
various divisions of the plant during construction of a “typical” 
panel was included in the administrative record at A-29-37, 43, 
pursuant to Labor’s subpoena. A-26. Moreover, a company vice 
president informed Labor at a meeting on May 18, 1987, that Swiss- 
vale would produce about 25 panels in a typical year. A-28. In a 
phone conversation with Labor, the official stated that only three 
sections of the plant were affected by importation of Canadian of- 
fice panels: Fabrication Department 110, Systems Wiring Depart- 
ment 222, and Plating Department 390. Jd. On this basis, Labor, in 
its revised determination, certified these and only these three sec- 
tions of the plant. A-57, C-198.4 

Evidence in the record, however, indicates that the information 
which the Company provided to Labor refers not to an office panel, 
but rather to a “B-30” panel which is much smaller, less complicat- 
ed, and takes many fewer man-hours to construct. C-52-55, 
C-77-80. Plaintiffs also contend that “the bill of materials the com- 
pany provided does not list all of the parts used in an office panel. 
Each individual part, in turn, has its own route sheet and bill of 
materials. Therefore, to determine the actual time and all the sec- 
tions involved in production, [Labor] would need the bill of materi- 


3The prefix “A-" refers to the administrative record which Labor compiled upon the first remand 
investigation. 

4The prefix “C-” refers to the administrative record which Labor compiled upon the second remand 
investigation 
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als and route sheets for the panel and all of its component parts.” 
P. Brief at 13. 

According to the affidavit of a former general foreman at the 
Swissvale plant, another reason that the Company-supplied infor- 
mation did not lead Labor to conclude that the importation of Cana- 
dian office control panels affected more than three sections was 
that 


[p]rocess Sheets alone may not reflect how a part is actually 
made. It was very common for other sections of the plant to 
perform an operation which, according to the process sheet, was 
performed elsewhere. For instance, there were certain opera- 
tions which had to be performed on the office control panels 
and frames which were listed on the Route Sheets as performed 
by Section 110. In actuality, they were performed by the ma- 
chine shop. A change of this type would be reflected on a “move 
ticket,” which is not part of the Process Sheet but is used by 
[the Company] to bill customers. 


C-78-79. 

Defendant now concedes that a question remains as to the impact 
of imported Canadian panels on employment at the plant and re- 
quests the court to remand the case to Labor for further fact-finding 
on this point. This court grants Labor’s request. If Labor does not 
accept plaintiffs’ assertion that importation of Canadian office 
panels contributed importantly to worker separation in nearly eve- 
ry section of the plant, then the Secretary must obtain a bill of 
materials and route sheets for an office panel and all of its compo- 
nent parts, as well as enough “move tickets” to show how office 
panel production typically affected other divisions of the plant. La- 
bor must also obtain reliable documentary evidence as to how many 
office panels were produced at Swissvale in a typical year. If any of 
the foregoing information is unavailable or does not resolve the is- 
sue of the impact of the importations, then Labor may obtain ex- 
planatory statements from Company officials. If plaintiffs produce 
evidence contradictory to such explanatory Company statements, 
however, such statements may be relied on to deny eligibility only if 
the Secretary produces the author of the statement at a hearing. 
The conduct of such hearing and the reasons for these specific in- 
structions are discussed infra at 30-33. 


B. ITALIAN Train Stop Kits 


Plaintiffs contend that Unit Shop III of the Swissvale plant stead- 
ily lost employees between 1983 and 1986 because train stop kits, 
formerly produced at the plant, were being imported from Italy.5 
Defendant, however, determined that 


5The record at C-82 indicates that Unit Shop III did lose employees during this period. 
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ipbaduntien of such kits was transferred to the company’s 
rgia facility in early 1986. A one-time import order for train 
stop kits was placed in 1983 and amended in 1984. According to 
company officials, no layoffs at Swissvale occurred as a result of 
this one-time occurrence. 


A-56. See also C-195. 

Defendant claims that the Company placed its order for Italian kits 
too early to affect employment during the relevant time frame (ap- 
proximately calendar year 1985). See B-366.° A follow up change or- 
der in the confidential portion of the Administrative Record is evi- 
dence to the contrary. B-368 (dated 12/19/84). Moreover, a former 
general foreman of Unit Shop III stated in his affidavit that 


[t]he trainstop kits were always produced in Swissvale Unit 
Shop III * * * If we had received a million dollar order’ after 
1983 a good number of layoffs would have been averted after 
1984. 


C-82. 

Defendant, on the other hand, remarks that the above quoted 

individual 
* * * was unable either to state that the Italian train stop kits 
were in fact imported or to identify definitely the impact of the 
imports. Moreover, his statement concerning the order is in the 
conditional—“If we had received * * * kits * * * layoffs would 
have been averted.” Id. Thus, the union is unable to demon- 
strate, based on first-hand knowledge of the workers, when the 
kits were imported and the nature of their impact. 


D. Brief at 17. 

This court cannot discern the logic in defendant’s claim that the 
former general foreman’s use of the conditional weakens plaintiffs’ 
case. Moreover, defendant’s contention that plaintiffs did not pro- 
vide first hand testimony from workers that Italian train stop kits 
were received is in error. Two employees swore in an affidavit that 
they personally saw Italian train stop kits come into the Swissvale 
plant. According to the two employees, these items were always re- 
packaged and relogoed to make it appear that they had been pro- 
duced at Swissvale. See C-65-67. On the other hand, even if these 
allegations are true, it does not necessarily mean that a significant 
enough number of train stop kits were imported so as to affect em- 
ployment. This requires examination of other evidence. 

Defendant relies on a statement by a Company vice president 
that the purchase order to Italy did not cause layoffs at Swissvale. 
A-28. Labor also relied on Company assertions that it used domes- 
tic sources and transferred production at Swissvale to a Company 
plant in Macon, Georgia in early 1986. Id. Plaintiffs dispute this, 


®The prefix “"B-” refers to purchase orders in the administrative record. 
7The order was in this neighborhood. B-366. 
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citing evidence in the record that the Macon plant performed only 
assembly and that the Company transferred all production to 
outside vendors. C-127. This is an important issue because the Sec- 
retary based his negative determination on, inter alia, his finding 
that “[p}roduction of train stop kits was transferred to the compa- 
ny’s Georgia plant in early 1986. A domestic transfer of production 
would not provide a basis for certification.” C-190. 

Taken in isolation, the Company’s assertions might be sufficient 
evidence to support the Secretary’s determination. “The substanti- 
ality of evidence [,however,] must take into account whatever in the 
record fairly detracts from its weight.” Universal Camera Corp., 
supra, 340 U.S. at 488. Moreover, “a reviewing court is not barred 
from setting aside a[n agency] decision when it cannot conscien- 
tiously find that the evidence supporting that decision is substan- 
tial, when viewed in the light that the record in its entirety furnish- 
es, including the body of evidence opposed to the [agency’s] view.” 
Id. This court notes that statements by the Company regarding its 
import practices have previously been found false and misleading. 
United Elec., supra, 11 CIT at 593 & 596, 669 F. Supp. at 469 & 471. 
Given this background, the court is not convinced that this area has 
been adequately investigated. 

Finally, defendant makes much of the fact that the Italian train 
stop kit order was a “one time order.” The relevant questions here 
are: (1) how did a million dollar order to a foreign source affect em- 
ployment at Swissvale during the relevant time period and (2) did 
the Company simply cease doing this work at Swissvale and contin- 
ue importing with assembly at Macon? There appears to be strong 
evidence that the order affected employment during 1985. That the 
Secretary did not find evidence of further orders in 1986 is probably 
irrelevant. 

While this court declines to hold that plaintiffs have proven that 
the record can only be read to support the proposition that import- 
ed Italian train stop kits contributed importantly to worker separa- 
tions, the court does hold that the Secretary’s determination that 
such imports did not so contribute was not based on substantial evi- 
dence. There were simply too many errors and too many unex- 
plained avenues of appropriate investigation to uphold the Secreta- 
ry’s decision. Therefore, the court remands this question to the Sec- 
retary for further investigation on the effect of importation of train 
stop kits on employment at the Swissvale plant during 1985, with 
proper regard for the size of the order in comparison to plant pro- 
duction. As part of this inquiry, Labor must determine whether pro- 
duction, as opposed to simply assembly, actually took place at Ma- 
con during the relevant time period. If appropriate documentary ev- 
idence is no longer available, Labor may obtain explanatory 
statements from Company officials. If plaintiffs produce contradic- 
tory evidence, such explanatory Company statements may be relied 
on to deny eligibility only if the Secretary produces the author of 
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the statement at a hearing. The conduct of such hearing and the 
reasons for these specific instructions are discussed infra at 30-33. 


C. Korean Retay FRAMES 


Plaintiffs allege that importation of relay frames, which had been 
a high volume item of production at the Swissvale plant and had oc- 
cupied a high percentage of the effort of the plant’s machine shop, 
contributed significantly to worker separation at Unit Shop III and 
the machine shop. Labor, however, found that the Company pur- 
chased relay frames domestically, which were machined at Swiss- 
vale, and that it did not start importing significant numbers of pre- 
machined Korean relay frames until May, 1987, which Labor con- 
tends is outside the proper time frame for investigation. Much of 
the dispute revolves around a purchase order, dated March 17, 
1986, in which the Company requested delivery of relay frames 
from a Korean producer. B—537-39. 

The Company requested that the first and smallest order be deliv- 
ered on May 15, 1986. The rest of the order was to be delivered at 
other times in 1986 and 1987. Id. The Secretary, however, found 
that this purchase order was never executed according to its terms. 
The Secretary based the finding on statements of Company officers 
and import data compiled by a Company official. C-161-66. Plain- 
tiffs, relying on affidavits of former Company officials, C-35-102, 
see also C-132, contend that shipments from Korea were received 
along the lines of the purchase order. This debate adds little to reso- 
lution of this matter, as the court will explain. 

Noting that plaintiffs filed their petition for certification on Janu- 
ary 17, 1986, defendant asserts that 


if the Secretary determines that the workers meet the three 
criteria outlined above, then only those workers who were sepa- 
rated from the firm * * * within one year of the date of the pe- 
tition may be certified as eligible to receive adjustment assis- 
tance. 19 U.S.C. § 2273(b\(1). Accordingly, the period of critical 
Sareea in this case runs from January 18, 1985 to January 
17, 1986 * * * 


D. Brief at 6. 
The portion 19 U.S.C. § 2273 (1988) cited by defendant reads: 


(b) A certification under this section shall not apply to any 
worker whose last total or partial separation from the firm or 
appropriate subdivision of the firm before his application under 
section 2291 of this title occurred— 

(1) more than one year before the date of the petition on 
which such certification was granted * * * 


Plaintiffs contend that defendant has misread the Act and claim 
that 
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{t]he portion of the Act cited by the Defendant merely estab- 
lishes the “impact date,” which is the date one year before the 
petition is filed. Only workers laid off after the impact date are 
covered by the certification. However, section 231(a) of the Act, 
19 U.S.C. § 2291(aX(1), provides that any worker laid off from a 
certified plant within a three year period that begins with the 
“impact date” is eligible for benefits. In this case, then, Swiss- 
vale workers with separation dates between January 16, 1985 
and January 16, 1988 are eligible. 


P. Reply Brief at 16. Plaintiffs assert further that “[i}f as Defendant 
reasons, only workers not laid off before 1986 are eligible, then im- 
ports received after that date are not relevant. But as noted, the 
certification extends over a three period [sic] between 1985 and 
1988.” Id. 

This court is unsure of plaintiffs’ position on this issue, for they 
also complain that the information on sales provided by the Compa- 
ny to the Secretary “covers only 1987 and does not address how out- 
sourcing affected Swissvale in 1984-1986, which is the important 
time frame under the Act.” P. Brief at 26.8 

Assuming that petitioners construe the statute to mandate a 
three yearperiod for investigation and defendant contemplates a 
one-year eligibility period, the court finds that both plaintiffs and 
defendant misstate the meaning of the Act. The applicable portion 
of 19 U.S.C. § 2291 (1988) states: 


(a) Trade readjustment allowance conditions. 

Payment of a trade readjustment allowance shall be made to 
an adversely affected Worker covered by a certification under 
subpart A of this part who files an application for such allow- 
ance for any week of unemployment which begins more than 60 
days after the date on which the petition that resulted in such 
certification was filed under section 2271 of this title, if the fol- 
lowing conditions are met: 

(1) Such worker’s total or partial separation before his appli- 
cation under this part occurred— 

(A) on or after the date, as specified in the certification under 
which he is covered, on which total or partial separation began 
or threatened to begin in the adversely affected employment, 

(B) before the expiration of the 2-year period beginning on 
the date on which the determination under section 2273 of this 
title was made * * * 


Sections 2273 and 2291 are both found in part 2 of the Trade Act of 
1974. However, section 2273 is within subpart A, entitled “Petitions 
and Determinations.” Section 2291, on the other hand, is within 
subpart B, entitled “Program Benefits.” 


®The answer, as far as the Secretary is concerned, as to relay frames, based on Company statements, is that im- 
ports of relay frames did not occur in 1984-86. C-196. Although there may be some reason to doubt these state- 
ments because of inaccuracies in other areas, plaintiffs’ witnesses have not indicated that these products were 
imported earlier than mid-1986. Thus, given the extent of past investigations by all parties, the fact gathering as- 
pect of this particular matter may be considered concluded. 
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Clearly Congress intended that any workers laid off from a certi- 
fied plant during the three year period which plaintiffs mention 
could apply for benefits. It does not follow, however, that the appli- 
cable time period for investigation is the entire three years. Only 
subpart A is relevant for determining the proper time frame for in- 
vestigation. 19 U.S.C. § 2273(a) states: 


As soon as possible after the date on which a petition is filed 
under section 2271 of this title, but in any event not later than 
60 days after that date, the Secretary shall determine whether 
the petitioning group meets the requirements of section 2272 of 
this title and shall issue a certification of eligibility to apply for 
assistance under the part covering workers in any group which 
meets [such] requirements * * * (emphasis added). 


Had this investigation not been mired in error and dispute, the Sec- 
retary’s final determination would have issued before Korean relay 
frames had even been ordered. Therefore it is, for the most part, ir- 
relevant when the orders were actually delivered. Surely Congress 
did not intend to require the Secretary to investigate periods occur- 
ring well after his determination is due. The fact that litigation en- 
sued does not extend the relevant time frame to the entire three- 
year eligibility period. Therefore, the court finds that Labor’s nega- 
tive determination regarding importation of Korean relay frames is 
supported by substantial evidence in the record. 


II. The Adequacy of Procedures Afforded Petitioners. 


Petitioners contend that the hearing conducted by defendant on 
April 16, 1987 should have been a trial-type proceeding held accord- 
ing to the standards outlined in the Administrative Procedures Act 
(APA), 5 U.S.C. §§ 554-557 (1988), with full rights of cross-examina- 
tion. “Plaintiffs contend that the Department’s reliance on evidence 
which is incomplete, inaccurate, and untested by cross-examination 
has resulted in a decision which is not based on substantial evi- 
dence, and that the failure of the Department of Labor to permit 
Plaintiffs to cross-examine company officials violated § [554] of the 
Administrative Procedure Act [and] their constitutional right to due 
process.” P. Brief at 38. Having already dealt with the question of 
substantial evidence, the court turns to the two remaining ques- 
tions: (1) did the Secretary violate plaintiffs’ rights of due process 
under the Fifth Amendment of the United States Constitution by 
not allowing petitioners to cross-examine Company officials regard- 
ing evidence upon which Labor relied in reaching its negative deter- 
mination; and (2) was the Secretary required by statute to conduct a 
trial-type hearing under the APA guidelines? 


A. CONSTITUTIONAL DuE PROCESS 


Noting that petitioners are applicants for benefits, rather than 
recipients, defendant argues that “it is very doubtful whether the 
union’s claim to adjustment assistance benefits rises to the level of 
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a property interest protected by the fifth amendment.” D. Brief at 
34-35 n.16. The Supreme Court has not yet resolved the question of 
whether applicants for benefits, as opposed to those already receiv- 
ing them, have an interest entitled to protection under the Fifth 
Amendment of the Constitution. See Lyng v. Payne, 476 U.S. 926, 
942 (1986). Furthermore, although this matter has investigative as- 
pects, the cases of Hannah v. Larche, 363 U.S. 420 (1960) and Pasco 
Terminals v. United States, 83 Cust. Ct. 65, 477 F. Supp. 201 (1979), 
aff'd and adopted, 68 CCPA 8 (1980) (no right to cross-examine dur- 
ing Tariff Commission Antidumping investigation) are both distin- 
guishable from this case.° The court would note the case of Former 
Employees of Bass Enterprises Production Company v. United States, 
12 CIT ——, 688 F. Supp. 625, 629 (1988) (as a matter of due pro- 
cess, Labor should provide pro se petitioners with actual notice of 
the 10-day period in which to request a hearing, citing, inter alia, 
Miller v. Donovan, 9 CIT 473, 476-79, 620 F. Supp. 712, 716-17 
(1985), and Estate of Finkel v. Donovan, 9 CIT 374, 378-79, 614 F. 
Supp. 1245, 1246-49 (1985)). 

Rather than attempting to resolve at the outset the thorny ques- 
tions of how significant a difference there is between deprivation of 
benefits before or after their initial receipt, or whether this matter 
may be labeled purely investigatory, the better approach to the type 
of question raised here may be to weigh at the outset the three fac- 
tors for determining whether the process afforded is adequate, as 
outlined in Mathews v. Eldridge, 424 U.S. 319, 334-335 (1976). 
Therefore the court will assume, for the sake of argument, that 
plaintiffs are entitled to some level of due process. 

The first Mathews factor is “the private interest that will be af- 
fected by the official action.” 424 U.S. at 335. Plaintiffs’ interest 
does not rise to the level of that of the welfare recipient in Goldberg 
v. Kelly, 397 U.S. 254 (1970), who likely had no other resources 
available. Rather, like the social security recipient in Mathews, the 
applicants may have access to other resources or may have found 
other employment. It is also appropriate to consider as part of this 
analysis that, because this dispute arises prior to receipt of benefits, 
there is no present expectation of their continuance. Finally, it 
should be remembered that the applicants are not individually 
seeking benefits; that is a separate process. What is at issue is an 
overall certification of group eligibility based on industry condi- 
tions. Thus, the interest involved here is a step removed from the 
interest at issue in Mathews. Therefore, although plaintiffs do have 
an interest in obtaining certification of eligibility for benefits, their 
position regarding this first factor is not particularly strong. 

The second factor is “the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if 
any, of additional or substitute procedural safeguards.” 424 U.S. at 
335. Here, plaintiffs’ interest may be stronger. First, there is no op- 


9Hannah is discussed, infra, at 23-24. In Pasco no benefits were finally denied. 
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portunity for full fact-finding at any other stage. This is a distin- 
guishing feature from both Mathews and Goldberg where a post-ter- 
mination hearing was available. Second, that the Secretary has 
twice asked for a remand after determining that the investigations 
were flawed attests to the probable utility of further procedural 
safeguards. Defendant argues that plaintiffs’ position as to the sec- 
ond factor is weak because, trough the tortuous process of the past 
four years, plaintiffs have had ample opportunity to present their 
case. D. Brief at 38-39. This is not what Congress intended in enact- 
ing the Trade Act of 1974. Much of the Congressional frustration 
with the worker adjustment assistance provisions of the Trade Ex- 
pansion Act of 1962 was due to the fact that 


[t]he petitioning process has proven to be cumbersome and 
time-consuming. Many recipients did not receive payments 
under the program until long after they became unemployed 
because of increased imports. Too often the assistance which 
they received came too late for it to have its maximum benefi- 
cial impact. In light of this experience, the Committee has pro- 
vided a new adjustment assistance program with eased qualify- 
ing criteria and a streamlined — process. It is the in- 
tention of the Committee that workers displaced by increased 
imports receive all the benefits to which they are’ éntitled in an 
expeditious manner. 


Report of the Senate Committee on Finance on the Trade Reform 
Act of 1974, S. Rep. No. 128, 93rd Cong. 2d Sess. 131, reprinted in 
1974 U.S. CODE CONG. & ADMIN. NEWS 7186, 7373. 

Nonetheless, Labor has admitted past errors and there is insuffi- 
cient evidence to conclude it is conducting this investigation in bad 
faith. Labor’s duties are largely investigatory and a full trial-type 
hearing with cross-examination is not always the way to investigate 
properly. The court does not believe that cross-examination by 
plaintiffs is necessary to insure proper fact-finding in the situation 
at hand. What exactly is necessary in this particular case because 
of past flawed investigations is discussed, infra, at 30-33. 

The third factor, “the Government’s interest, including the func- 
tion involved and the fiscal and administrative burdens that the ad- 
ditional or substitute procedural requirement would entail,” 424 
U.S. at 335, weighs more strongly in the government’s favor. If tri- 
al-type proceedings were required upon demand it is likely that La- 
bor would have to subpoena company officials in many cases. The 
enforcement of the subpoenas in a district court would take addi- 
tional time, as would cross-examination. The hearing would thus in- 
clude many more persons, or more agency work hours, than at pre- 
sent. Labor would be hard-pressed to complete its investigation 
within a reasonable time, which may be judged in light of the 60 
days allotted by Congress. 19 U.S.C. § 2273(a). 
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Plaintiffs claim that the overall cost increase to Labor would be 
small because, according to plaintiffs, only five hearings have ever 
been held under the program although thousands of petitions have 
been filed. P. Reply Brief at 38. It stands to reason, however, that if 
petitioners for benefits are assured that they may cross-examine, at 
a requested hearing, those who present evidence counter to the 
workers’ claims, and would necessarily forfeit that right by not re- 
questing a hearing, then many petitioners would invoke 19 U.S.C. 
§ 2271(b) and Labor’s costs and burdens would rise accordingly. Ex- 
peditious performance of the duties required by Congress requires 
some streamlining. 

Therefore, after weighing the three Mathews factors, the court 
concludes that, assuming it is applicable to the type of adjudication/ 
investigation at issue, the Fifth Amendment of the Constitution 
does not require that plaintiffs be afforded a trial-type hearing with 
full rights of cross-examination. 


B. APPLICABILITY OF THE APA 


5 U.S.C. § 554(a) (1988) “applies, according to the provisions there- 
of, in every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing” (emphasis 
added). Plaintiffs contend that the APA applies to hearings conduct- 
ed by the Secretary under 19 U.S.C. § 2271(b), and that therefore 
the Secretary may rely upon no other evidence than that compiled 
on the record at such a hearing, if one is requested. 

Under 5 U.S.C. § 551 (1988): 


(6) “order” means the whole or a part of a final disposition, 
whether affirmative, negative, injunctive, or declaratory in 
form, of an agency in a matter other than rule making but in- 
cluding licensing; (emphasis added) 

(7) “adjudication” means agency process for the formulation 
of an order. 


Defendant does not contest “that Labor’s final adjustment assis- 
tance determination is a final disposition of the case.” D. Brief at 43 
n.23. Therefore, the certification investigation results in an order 
under the definitional scheme of the APA. Nevertheiess, relying on 
Hannah v. Larche, 363 U.S. 420 (1960), defendant claims that it is 
not engaged in adjudication. In that case, the Supreme Court up- 
held the validity of rules promulgated by the Commission on Civil 
Rights under which persons accused of discrimination could be de- 
nied the right to be apprised of the specific charges against them or 
to know and cross-examine their accusers. The Supreme Court 
found that the Commission did not adjudicate because, inter alia, it 
did not issue orders. Id. at 441. Rather, the Commission’s purpose 
was to appraise the federal laws regarding equal protection and to 
report its findings to the President and the Congress. Id. 440 n.17 
(quoting 42 U.S.C. § 1975c (1957)). As noted above, Trade Readjust- 
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ment Assistance investigations culminate in orders under 19 U.S.C. 
§ 2273. Therefore, the Secretary does conduct an “adjudication” 
under the definition found in 5 U.S.C. § 551(7). 

The court must still determine, however, whether the Secretary 
is engaged in an “adjudication required by statute to be determined 
on the record after opportunity for an agency hearing * * *” Id. De- 
fendant concedes that “the statutory framework provides for the op- 
portunity for an agency hearing, if requested. 19 U.S.C. § 2271(b).” 
D. Brief at 44. 

Under 19 U.S.C. § 2271(b), 


[i]f the petitioner, or any other person found by the Secretary to 
have a substantial interest in the proceedings, submits not later 
than 10 days after the date of the Secretary’s publication under 
subsection (a) of this section a request for a hearing, the Secre- 
tary shall provide for a public hearing and afford such interest- 

rsons an opportunity to be present, to produce evidence, 
and to be heard. 


Generally, statutes mandating determinations to be made on the re- 
cord after opportunity for a hearing are explicit.!° As plaintiffs con- 
cede, “§ 2271(b) does not specifically contain the phrase ‘on the re- 
cord’.” P. Brief at 39. Defendant claims that “[tJhis fact alone is suf- 
ficient to render the APA inapplicable.” D. Brief at 44. This court 
cannot agree. Defendant relies on United States v. Allegheny-Lud- 
lum Steel, 406 U.S. 742 (1972). In that case, the Supreme Court held 
that “[t]he Esch [Car Service] Act [of 1917], authorizing the [Inter- 
state Commerce] Commission ‘after hearing, on a complaint or upon 
its own initiative without complaint, [to] establish reasonable rules, 
regulations, and practices with respect to car service * * *,’ does not 
require that such rules ‘be made on the record.’ ” Id. at 757. The Su- 
preme Court, however, went on to say that “[w]e do not suggest that 
only the precise words ‘on the record’ in the applicable statute will 
suffice to make §§ 556 and 557 applicable to rule-making proceed- 
ings * * *” Id. Defendant’s reliance on Allegheny-Ludlum is further 
misplaced “[bjecause the proceedings under review were an exercise 
of Legislative rulemaking power rather than adjudicatory hearings 
* * Td. 

This court agrees with plaintiffs that the phrase “on the record” 
need not necessarily be included in the statute to invoke the APA. 
If the applicability of the APA is not explicit in the statute, howev- 
er, the court must look carefully into the history and context of the 
legislation to determine whether the APA applies. 

Plaintiffs rely on Steadman v. SEC, 450 U.S. 91 (1980). In that 
case, petitioner had been accused of violating anti-fraud provisions 
of the federal securities laws under 15 U.S.C. §§ 80a-9(b) and 
80b-3(f), id. at 92-93, and had received a trial-type hearing by the 

10 See, e.g., Section 337 of the Tariff Act of 1930 which states that “[ejach determination under subsections (d) or 


(e) of this section shall be made on the record after notice and opportunity for a hearing in conformity with the 
provisions of subchapter II of Chapter 5 of Title 5.” 19 U.S.C. § 1337(c) (1988). 
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SEC. The Supreme Court noted that “[t]he phrase ‘on the record’ 
appears in § 80b-3(f), and while it does not appear in § 80a-9(b), 
*** the absence of the specific phrase from § 80a-9(b) does not 
make the instant proceeding not subject to § 554” (citations omit- 
ted). Id. at 96-97 n.13. The Court reasoned, inter alia, that 


the substantive violations to be proved pursuant to 
§§ 80a-9(b\(1)(3) are virtually identical to the substantive viola- 
tions stated in §§ 80b—3(e)(1), (4), and (5), which are incorporat- 
ed by reference into § 80b-3(f). The only substantive difference 
between § 80b—3(f) and § 80a—9(b) is that the former permits the 
Commission to impose sanctions on persons affiliated with an 
investment advisor and the latter on persons affiliated with an 
investment company. In both statutes, the Commission is re- 
quired to prove violations of the securities law provisions enu- 
merated, precisely the type of proceeding for which the APA’s 
adjudicatory procedures were intended (citation omitted). 


Id. 

Similarly, it is incumbent on this court to examine 19 U.S.C. 
§ 2271(b) in context. The Trade Act of 1974 contains provisions for 
adjustment assistance to firn:; and communities which are similar 
to those for workers.'! 19 U.S.C. § 2271(b) is mirrored by § 2341(b) 
regarding firms and § 2371(b) regarding communities. Like the Sec- 
retary of Labor, the Secretary of Commerce issues final determina- 
tions through adjudication under the definition in 5 U.S.C. § 551(7). 
Judicial review of eligibility decisions regarding workers, firms, and 
communities is available under 19 U.S.C § 2395. Yet the Secretary 
of Commerce should not be deemed to be adjudicating solely “on the 
record” of the requested hearing under APA guidelines because 
Congress did not grant him subpoena power for these investiga- 
tions. Congress did, however, grant subpoena power to the Secreta- 
ry of Labor. 19 U.S.C. § 2321. A review of the legislative history of 
the Trade Act of 1974 indicates that Congress granted subpoena 
power as a result of its frustration over the small number of work- 
ers certified under the Trade Expansion Act of 1962. See Report of 
the Senate Committee on Finance on the Trade Reform Act of 1974, 
S. Rep. No. 1298, 93rd Cong. 2d Sess. 131 & 140 (1974), reprinted in 
1974 U.S. CODE CONG. & ADMIN. NEWS 7186, 7273 & 7282. Ap- 
parently, Congress wished to improve Labor’s investigative tools. 

Moreover, it seems that Congress purposely left the phrase ‘“‘on 
the record” out of 19 U.S.C. § 2271(b). The Senate Report goes on to 
say that 


[i]t is intended that * * * the Secretary of Labor * * * shall be 
given flexibility in making determinations of eligibility while at 
the same time making every effort to preserve as nearly as pos- 
sible uniformity in the interpretation of eligibility standards. 


\1The Secretary of Commerce, rather than the Secretary of Labor, makes eligibility determinations for firms 
and communities. 
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S. Rep. No. 1298 at 153, 1974 U.S. CODE CONG. & ADMIN. NEWS 
at 7292. 
The Senate Report also states in regard to firm investigation that 
Jenerally, it is intended that the criteria of eligibility for firms 
should be interpreted as nearly as possible in conformity with 
the definitions set forth in the worker adjustment assistance 
sections of this report. 


S. Rep. No. 1298 at 145, 1974 U.S. CODE CONG. & ADMIN NEWS 
at 7286. This statement is made in spite of the fact that for firm in- 
vestigations the Secretary of Commerce was not given the subpoena 
power granted to the Secretary of Labor in worker adjustment as- 
sistance investigations. See 19 U.S.C. § 2321. Congress apparently 
intended that the Secretaries of Labor and Commerce conduct their 
investigations in a similar manner. Overall, there is nothing in the 
legislative history indicating that Congress intended hearings con- 
ducted by virtue of 19 U.S.C. 2271(b) to be held under the standards 
of the APA. 

Plaintiffs argue that “given the requirement that the record must 
be filed with the court in the event of judicial review, there can be 
little doubt that Congress intended any hearing to be conducted on 
the record.” P. Brief at 39 (citing 19 U.S.C. § 2395(a)). Requiring the 
Secretary to hand over its administrative record, however, is a far 
cry from saying that if a hearing is requested, the entire record sup- 
porting the determination must consist of evidence compiled at the 
hearing after opportunity for cross-examination. Rather, the certifi- 
cation investigation is of an ex parte nature. See Miller v. Donovan, 
9 CIT 473, 477-78, 620 F. Supp. 712, 717 (1985). Furthermore, this 
court has held that although pro se petitioners should be given actu- 
al notice of their right to a hearing, failure to give such notice is not 
reversible error provided that “the administrative record is replete 
with materials submitted by plaintiff’ who “has not demonstrated 
any additional materials that he would have presented at a public 
hearing that would have been helpful to his case.” Jd. The court 
would not have so held if the statute required that, in the event a 
petitioner requests a hearing, he has the right to a full trial-type 
proceeding. The court’s holding in Miller recognized that the hear- 
ing is merely one ingredient in an investigation, and is but one part 
of the record to be reviewed by the court. 

Therefore, the court finds nothing in the language, context, or 
legislative history of 19 U.S.C. § 2271(b) indicating Congressional in- 
tent that the existence of a hearing request mandates that the Sec- 
retary’s determination must be made solely on the record of the 
hearing after full opportunity for cross-examination. 
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C. ProcepuRES REQUIRED IN THIS CASE 


Quite apart from Constitutional requirements or the APA, it is 
clear that Congress intended that petitioners for certification be af- 
forded fair hearing and that they be given full opportunity to pre- 
sent their case. Labor’s previous investigations obviously have been 
inadequate, as the Secretary has recognized. Labor has continued to 
accept Company statements at face value despite the fact that infor- 
mation which it supplied previously has been false and misleading. 
United Elec., supra, 11 CIT at 593, 596, 669 F. Supp. at 469, 471. It 
appears that the “hearing” previously held was not a valid attempt 
to find the truth of the matters asserted in the Company state- 
ments. In fact, given the post-hearing search for more Company 
statements, the hearing became an illusory right and certainly not 
the complete examination the court apparently intended. At this 
late date there must now be yet another remand, the results of 
which must be submitted to this court. At least in regards to this 
case, Congressional intent has been frustrated because a prompt 
just result has not been obtained. As mentioned previously, much of 
the Congressional frustration with the worker adjustment assis- 
tance provisions of the Trade Expansion Act of 1962 was due to the 
fact that the application process was slow and cumbersome. See S. 
Rep. No. 1298 at 131, 1974 U.S. CODE CONG. & ADMIN. NEWS at 
7273. 

Litigation must end sometime. Although trial-type proceedings 
with cross-examination might in the usual case be unduly cumber- 
some and not within the intent of Congress with regard to initial in- 
vestigations, in this case procedures of that type may actually speed 
resclution as well as achieve a just result under the statute. The 
court does not act on a clean slate. It must find a way to best fulfill 
Congressional intent and to provide an equitable result, now that 
there has already been failure to meet the statute on more than one 
occasion.!? While Labor, as a general rule, should not be prevented 
from relying on reasonably reliable hearsay, in this case Labor may 
no longer rely on fairly disputed statements of Company officials, 
unless the authors of the statements are present at a hearing so 
that Labor may cross-examine them, or unless plaintiffs waive the 
opportunity to request their presence. The court does not believe 
that in order to satisfy the statute Labor must allow plaintiffs to 
cross-examine Company officials in this case, although Labor may 
do so. See also supra, Section II A & B. 

Therefore, Labor shall conduct its ex parte investigation as the 
court has instructed in parts IA and B. All evidence gathered is to 
be made available to plaintiffs under protective order. Plaintiffs 

12On Feb. 1, 1990, a telephone conference call was held between the court, plaintiffs, and defendant. The court 
gave Labor ten days to propose a detailed plan for completion of this investigation including ways to resolve vari- 
ous issues of credibility. In a letter dated Feb. 12, 1990, Labor said that it does not consider itself to be “in a posi- 
tion to propose a detailed plan for remand.” The court finds Labor’s response troubling because the Secretary 
asked that this case be remanded, at least in part. The court is puzzled as to how a decision was made by the 


agency as to the inadequacy of its investigation and the need for remand without a plan for action following re- 
mand. Labor’s response leaves the court no choice but to devise a plan of its own. 
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may comment to Labor on the evidence. If plaintiffs have produced 
evidence contradicting statements of Comrany officials, but Labor 
considers the Company statements to support denial of eligibility, 
Labor shall subpoena the relevant Company official to testify at a 
hearing at which Labor may examine the officials. Plaintiffs shall 
be permitted an opportunity to submit additional questions to La- 
bor. If Labor finds such questions helpful to testing credibility, or to 
be generally helpful to the investigation, it shall propound any such 
question or permit plaintiffs’ counsel to do so.'* After the hearing, 
no further statements of Company officials may be obtained by La- 
bor. If necessary, further source documentation may be obtained, 
but if it is, plaintiffs must be given an opportunity to comment on 
the new documentation. 

The court believes that the long history in this particular case, in- 
cluding false and misleading information, errors, lack of fair hear- 
ing and inadequate investigation on the part of Labor, requires that 
the choice of investigative technique can no longer be left entirely 
to Labor’s discretion in this case. The court also finds that it is like- 
ly that this case will require further remands unless specific proce- 
dures for investigation of this nature are directed. 

As indicated, the court does not believe that all hearsay evidence 
must be excluded. As discussed, supra, nothing in the statute or the 
legislative history leads this court to believe that Congress did not 
intend for the Secretary to compile as complete a record as possible 
given the time constraints involved. Trade Readjustment Assistance 
Investigations are not ordinarily adversarial and are best conducted 
by questioning a wide range of individuals, e.g., customers.‘ In the 
usual case Congressional intent would not be served by limiting evi- 
dence to that given by those produced at a hearing. 

Finally, the court notes that Labor has continued to rely on ques- 
tionnaires sent to customers of the Company, C-190, notwithstand- 
ing evidence in the record that imported merchandise was repack- 
aged and relogoed to look like domestically produced merchandise. 
C-65-67. Labor shall not use such questionnaires to support a con- 
clusion of lack of purchase of imports by customers of the Company 
unless it develops evidence that indicates the questionnaires pro- 
vide some valuable data in this regard. Such evidence is not now in 
the record. And, as indicated, Labor may not rely on fairly disputed 
statements by Company officials without following the procedures 
previously outlined. 


CONCLUSIONS 


Labor’s request that the court remand to it the question of the ef- 
fect of importation of Canadian office control panels is granted. The 
court finds that even assuming that process was adequate, the Sec- 


13Provisions for confidentiality of trade or proprietary data should be made. 


14Customer surveys, however, do not answer all relevant questions, particularly when relogoing is an issue, as 
indicated in the text. 
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retary’s determination that importation of Italian train stop kits 
did not contribute importantly to worker separation at the Swiss- 
vale plant was not supported by substantial evidence. The court up- 
holds Labor’s finding regarding Korean relay frames. 

While the court agrees with the Secretary that Congress did not 
intend generally that public hearings held by virtue of 19 U.S.C. 
§ 2271(b) conform to APA standards, and that the Fifth Amendment 
of the Constitution does not require that plaintiffs be afforded the 
opportunity to cross-examine Company officiais, the history of this 
investigation leads the court to conclude that if Labor finds state- 
ments of Company officials supportive of denial of eligibility and 
such statements are disputed, a hearing must be scheduled at which 
Labor shall examine such Company officials. 

It is therefore: 

OrpeRrED that prior to any hearing Labor shall obtain reliable doc- 
umentary evidence as to whether production, or merely assembly, 
of train stop kits was transferred to the Company’s Georgia plant; it 
is further 

OrpereD that prior to any hearing Labor shall obtain reliable doc- 
umentary evidence as to how the Italian train stop kit orders affect- 
ed production at Swissvale; it is further 

OrpereD that prior to any hearing Labor shall obtain the bill of 
materials and route sheets, as well as applicable “move tickets,” for 
office panels of the type formerly produced at Swissvale and subse- 
quently imported from Canada, along with reliable documentary ev- 
idence as to how many such panels were produced per year at 
Swissvale; it is further 

ORDERED that prior to any hearing plaintiffs shall have the oppor- 
tunity to examine all evidence gathered by Labor; it is further 

ORDERED that all Company officials whose statements Labor finds 
supportive of denial of eligibility and whose statements are disputed 
shall be present at a hearing so that Labor may examine them; it is 
further 

OrbERED that, plaintiffs shall be given an opportunity to suggest 
additional questions for examination to Labor; it is further 

ORDERED that the Department of Labor shall conduct no further 
investigation after the conclusion of the hearing except the gather- 
ing of source documentation if needed; it is further 

ORDERED that the Department of Labor shall follow all other di- 
rections contained herein, but that it may conduct further investi- 
gation not ordered as long as such investigative techniques do not 
conflict with this opinion; and it is further 

OrperED that the Department of Labor shall submit its results on 
remand to this court within sixty days of the date of this action. 
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OPINION 


Restani, Judge: This matter is before the court following remand. 
Plaintiffs continue to challenge denial by the Secretary of Labor of 
eligibility for Trade Adjustment Assistance benefits pursuant to 19 
U.S.C. §§ 2271-2395 (1988). 

Following a merger in mid 1987 of Baker Perkins, Inc. (Baker 
Perkins) and APV Chemical Machinery, Inc. (APV), Baker Per- 
kins’s Saginaw, Michigan, plant was partially closed. Shortly there- 
after, plaintiffs were separated from Baker Perkins. 

Plaintiffs allege that their separation was caused at least in part 
by increases in imports of the products manufactured in the Sagi- 
naw plant. The imports are allegedly imported by Baker Perkins it- 
self for resale. Defendant alleges that nearly all of the Saginaw 
plant production was transferred to APV’s Wisconsin plant after 
the merger. It also asserts that, although Baker Perkins imported 
some products for partial assembly and resale, the allegedly com- 
peting imported products were not produced at Saginaw during the 
relevant time period, that is, 1986-1988. 

In Former Employees of Baker Perkins v. United States, 13 CIT 
,» ——, No. 89-107, slip op. at 6 (July 19, 1989) (Baker Perkins 
D),? the court found that Labor’s telephone customer survey “was in- 
capable of detecting the situation complained of by plaintiffs, name- 
ly, that machinery sold by the subject firm and labelled with domes- 
tic nameplates was actually produced abroad.” Baker Perkins I, 13 
CIT ——, slip. op. at 7. The court also found that there was insuffi- 

1In order to certify a group of workers as eligible for adjustment assistance, Labor must determine that the 
three criteria in Section 222 of the 1974 Trade Act are met. These criteria are: 

(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate sub- 
division of the firm has become totally or partially separated, or are threatened to become totally or par- 
"bunue or production, or both, of such firm or subdivision have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive with articles produced by such 
workers’ firm or an appropriate subdivision thereof contributed importantly to such total or partial sepa- 
ration, or threat thereof, and to such decline in sales or production. 

19 U.S.C. § 2272(a) (1988). 
For the purposes of part (3) of this statute both at the time the petition was brought on August 24, 1988, and 


presently, “ ‘contributed importantly’ means a cause which is important but not necessarily more important than 
any other cause.” 19 U.S.C. § 2272(bX1) (1988). 


2A detailed description of the background of this action may be found in Baker Perkins I. 
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cient evidence in the record demonstrating that the worker separa- 
tions at issue were caused by a transfer of domestic production rath- 
er than by factors triggering eligibility. Jd. at ——, slip. op. at 8-9. 

In light of these findings the court remanded the case to Labor 
with instructions that it investigate further. Labor was to ascertain 
what type of production had been transferred from the Baker Per- 
kins plant to the new APV plant in Wisconsin or elsewhere and 
what type of production remained behind in Saginaw during the pe- 
riod of investigation. Jd. at ——, slip. op. at 9. Labor was directed to 
determine whether the Saginaw plant would have remained in op- 
eration in the absence of the transfer. Jd. The court also required 
Labor to provide plaintiffs with the opportunity to comment on 
what machinery, if any, was produced at the plant during the inves- 
tigation period. Jd. at ——, slip. op. at 9-10. 

As indicated, following reconsideration Labor again arrived at a 
negative determination as to eligibility. See APV Chemical Machin- 
ery, Saginaw, MI; Notice of Negative Determination on Reconsidera- 
tion, 54 Fed. Reg. 47,147 (Nov. 9, 1989). Labor asserted that there 
was no basis for certification because no article or portion thereof 
which could have been affected by imports was produced at the 
plant during the period investigated. Jd. Labor also noted that the 
“findings on remand reveal increasing production and sales of 
chemical machinery at Lake Mills and a corresponding decrease in 
sales and production of chemical machinery at Saginaw.” Jd. 

Plaintiffs contest these findings and seek reversal of the negative 
determination denying them adjustment assistance benefits. Plain- 
tiffs maintain, in essence, that Labor’s investigation is rife with con- 
tradictions; that Labor’s sources are unreliable; that Labor should 
have concluded that the machinery at issue was indeed imported; 
that Labor acted in bad faith by failing to engage in person to per- 
son meetings or conference calls; and that Labor should have looked 
into Baker Perkins’s employee work record and shipping documents 
to verify statements made by Baker Perkins’s management. 

The ex parte nature of the certification process and the program’s 
remedial purpose obligate Labor to conduct investigations with the 
workers’ interests in mind. Stidham v. Labor, 11 CIT 548, 551, 669 
F. Supp. 432, 435 (1987); Abbott v. Donovan, 7 CIT 323, 327-28, 588 
F. Supp. 1438, 1442 (1984); Local 167, Int’l Molders and Allied 
Workers’ Union, AFL-CIO v. Marshall, 643 F.2d 26, 31 (1st Cir. 
1981). Just as plaintiffs have a right to meaningful judicial review, 
plaintiffs have a right to a fair consideration of their claims by La- 
bor. Woodrum v. Donovan, 4 CIT 46, 54, 544 F. Supp. 202, 208 
(1982). When reviewing a determination by the Secretary in Trade 
Adjustment Assistance cases of this type under 19 U.S.C. § 2395(b), 
the court addresses two questions: (1) was the evidence submitted to 
and collected by the Secretary evaluated fairly and properly and, if 
so, (2) in a case involving the third eligibility factor, was that evi- 
dence substantial enough to support the Secretary’s finding that in- 
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creases in directly competitive imports did not “contribute impor- 
tantly” to the separation of the group of workers petitioning for eli- 
gibility. See generally, United Elec, Radio & Machine Workers of 
America v. Brock, No. 90-19 (CIT Feb. 27, 1990). 

As to the court’s first inquiry, the record before the court demon- 
strates that Labor evaluated all factors fairly and properly. Labor’s 
inquiry of Baker Perkins’s personnel focused on the nature of the 
transfer of machine production to another plant and on the exact 
quantity and nature of machinery produced and imported over the 
years under investigation. This information only could have been in 
Baker Perkins’s possession. Baker Perkins’s management personnel 
were the only ones who had knowledge of the origin, number, and 
destination of the machinery produced at the plant. 

Plaintiffs claim to the contrary, the record reveals no evidence 
that either Baker Perkins’s personnel or Labor acted in bad faith to 
deny plaintiffs access to relevant information. Plaintiffs did not ac- 
cept an opportunity for a telephone conference. Plaintiffs, however, 
did submit written information on plant operations and production 
and Labor obtained responses from company officials. The company 
replies were not general. Rather, they were detailed and appear to 
be consistent over time. Therefore, there does not appear to be a 
need to require Labor to peruse through Baker Perkins’s shipping 
documents or for this court to remand this matter for examination 
of the additional material submitted by plaintiffs after the record 
was closed. The documents in the record do not indicate that Baker 
Perkins’s personnel misrepresented to Labor what their company 
produced during the investigatory period or the origin of the ele- 
ments of production.* 

As to the court’s second inquiry, the record following remand 
reveals that the Secretary’s decision is supported by substantial evi- 
dence. The administrative record shows that the machinery at issue 
was produced for the aerospace, chemical, and pharmaceutical in- 
dustries for the mixing and refinement of a variety of chemical in- 
gredients. See Confidential Record (CR) at 7 & 19. In addition, some 
Baker Perkins machinery was sold to the defense industry. Jd. The 
record also reflects that Baker Perkins’s customers changed with 
regularity because the heavy machinery needed to fulfill the cus- 
tomers’ requirements usually was not bought on a regular basis. CR 
at 26.4 The basic machinery produced by Baker Perkins and APV 
includes pusher centrifuges for the separation of solids from liquids, 
Confidential Supplemental Record (CSR) at 20; vertical mixers, CSR 
at 25; podbielnak centrifugal contractors for extraction processes 

3Plaintiffs submitted additional newspaper articles and videotape of certain television news coverage relating 
to activities at the Saginaw plant. Plaintiffs also submitted copies of investigatory reports obtained from a De- 
partment of Navy inquiry into activities at Baker Perkins prior to its merger with APV. None of these materials 
were a part of the administrative record, to which the court generally must limit its review under 19 U.S.C. 
§ 2395(b). See Woodrum v. Donovan, 4 CIT 46, 54, 544 F. Supp. 202, 208 (1982). Nonetheless, because the court 
may venture outside the record in a limited number of circumstances, the court did review the materials. The 
submissions do not reveal evidence of any deception that would be relevant to this matter. Rather, they contain 
allegations of improper origin marking. See also infra, note 7. 
4This probably makes a customer survey less useful than in an ordinary case. 
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which involve the transfer of soluble products from one liquid medi- 
um to another, CSR at 29-30; and continuous mixers and extruders 
which are designed specifically for the mixing and extrusion of 
highly volatile chemicals. CSR at 41-42. Also mentioned in the re- 
cord are pelletizers,5 batch mixers and multiple purpose mixers. 
CSR at 8, 10 & 12. 

The record reflects that correlative with the decline in production 
at the Saginaw plant, production at the Lake Mills plant increased. 
See CSR at 5, 6, & 10-12. The documents reveal an attempt to con- 
solidate manufacture and save expenses following the Baker Per- 
kins—APV merger by transferring production to the Lake Mills 
plant in Wisconsin. See CSR at 1. 

Baker Perkins’s personnel did confirm plaintiffs’ allegations of 
importation of some machinery and machine parts. Id. at 2. See also 
CR at 93. The imports consisted of batch mixers, multiple purpose 
mixers, and twin screw extruders. The record reveals that batch 
mixers were not produced at the Saginaw plant during the investi- 
gatory period, although some U.S. parts may have been added to 
the basic imported machine. Similarly, motors and electrical parts 
were added to imported multiple purposes mixers at the plant dur- 
ing the investigatory period. Apparently, basic production had 
switched to overseas facilities in the late seventies and early eight- 
ies. Addition of U.S. parts was not transferred to overseas facilities. 
Twin screw extruders were imported, but the record reveals that 
the plant’s mixer/extruder production which could be said to be in 
this category was transferred domestically.6 The replacement of 
name plates on the imported materials, which plaintiffs interpret as 
an attempt by Baker Perkins’s management to conceal the amount 
of machines imported, apparently was accepted by the Secretary as 
a reflection of completion of the machines in Saginaw for use in the 
American market. The record does not contradict the Secretary’s 
conclusion.” 

The evidence collected following remand was substantial enough 
to support the conclusion that Labor did not err in finding that in- 
creasing imports did not “contribute importantly” to the separation 
of the particular workers petitioning for benefits. The record upon 
remand supports the conclusion that the separations were a result 
of the transfer of production and assembly (including assembly of 
imported products) from one domestic plant to the next; rather than 
a result of increased importation of machinery or parts during the 
investigatory period. See CSR at 1, 6, 10 & 12. Transfer of produc- 
tion to foreign subsidiaries, which occurred in the early 1980’s, was 


5Although alleged to be imported, the record reveals that pelletizers were domestically manufactured. 

®Generally, the 1988 wind down production reveals no eligibility triggering events. 

7This is not a “marking case” or a case charging violation of the “Buy American Act.” Thus, the court need not 
examine here whether products were labeled appropriately. The court’s concern for the purposes of this casse is 
whether Labor made its decision on the basis of a reasonable degree of investigation into the level of imports in- 
volved. The evidence plaintiffs submitted and the company statements do not conflict in any significant way as to 
the volume and type of imporis affecting the Saginaw plant. 
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not sufficiently proximate to the time of separation to trigger 
eligibility. 

Accordingly, the decision to deny eligibility for trade adjustment 
assistance benefits is affirmed and plaintiffs’ action is dismissed. 
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